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HANDICAPPED CHILDREN’S PROTECTION ACT

TUESDAY, MARCH 12, 1985

House oF REPRESENTATIVES,
COMMITTEE ON E0UCATION AND LABOR,
SUBCOMMITTEE ON SELEC® EDUCATION,
Washington, DC.

The subcommittee met, pursuant to call, at 1 p.m., in rcom 2261,
Rayburn House Office Building, Hon. Pat Williams (chairman of
the subcommittee) presiding.

Members present: Representatives Williams, Biaggi, Martinez,
Bartlett, and Goodling.

Member also present: Representative Loeffler.

Staff present: Gray Garwood, staff director; Bob Silverstein,

counsel; Colleen Thompson, clerk; and Pat Morrissey, minority
counsel.

[Text of H.R. 1523 follows:]
(D
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To amend the Education of the Handicapped Act to authorize the award of

Mr

reasonable attorneys’ fees to certain prevailing parties, to clarify the effect of
the Education of the Handicapped Act on rights, procedures, and remedies
under other laws relating to the prohibition of discrimination, and for other
purposes.

IN THE HOUSE OF REPRESENTATIVES

Marcu [, 1985
WiLLiams (for himself, Mr. BagTLETT, Mr. Biscor, Mr. MugrHy, M.
KiLceg, Mr. MarTiNez, Mr Owens, Mr. Eckagt of Ohio, Mr. HavEs,
Mr. JEFFoRDS, Mr BoUCHER, and Mr. GoopLing) introduced the following
bill, which was referred to the Committee on Education and Labor

A BILL

To amend the Education of the Handicapped Act tv authrize

the award of reasonable attorneys’ fees to certain prevailing
parties, to clarify the effect of the Education of the Handi-
capoed Act on rights, procedures, and remedies under other
laws relating to the prohibition of discrimination, and for
other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assemblea,

SECTION 1. SHORT TITLE.

This Act may ~ cited as the “Handicapped Children’s

Protection Act of 1985,
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SEC. 2. AWARD OF ATTORNEYS' FEES.

Section 615(e)(4) of the Education of the Handicapped
Act (hereineter n this Act referred to as ‘“‘the Act”) is
amended by inserting “(A)” after the paragraph designation
and by adding at the end thereof the following:

“B) In any action brought under this subsection, the
court, in its discretion, may award reasonable attorneys’ fees
and other expenses as part of the cots to the parents or
gusrdian of a handicapped child or youth who ie the prevail-
ing party.

“(C) A party seeking an award of fees and other ex-
penses shall, within thirty days of final judgment in the
action, submit to the court an application for fees and other
expenses which shows that the party is a prevailing pary
eligible to receive an award under this subsection and which
indicates the amount sought, including an itemized statement
from any attorney or evpert witress representing or appear-
ing in behalf of such party stating the actual time expended
and the rate at which fees and other expenses are computed.

‘D) The court, in its discretion, may increase the
amount to be awarded to the prevailing party pursuant to
this subsection if the court finds that the local or State educa-
tional agency or the intermediate educational unit has en-
gaged in conduct which unduly and unreasonably protracted

the finai resolution of the matter in controversy or the court
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mey reduce the amount to be awarded or deny an award if it
finds that the prevailing pariy engaged in such conduct.

“(5) For purposes of this subsection—

“(A) the term ‘fees and other expenses’ includes
the reasonable expenses of expert witnesses, the rea-
sonable cost of any study, report, test, or project which
is found by the court to be necessary for the prepars-
ticn of the party’s case, and reasonable attorneys’ fees;

“(B) fees awarded under this subsection shall be
based on prevailing market rates for the kind and qual-
ity of services furnished; and

“(C) fees and other expenses awarded under this
subsection to a prevailing party may not be paid with
funds provided to :Le State under the Education of the
Hendicapped Act.”.

SEC. . EFFECT OF EDUCATION OF THE HANDICAPPED ACT
ON OTHER LAWS.

(8) EFFECT ON GTHER LAWS.—-Section 615 of the
Education of the Handicapped Act is amended by inserting at
the end thereof .he following new subsection:

“(f) Nothing in this title shali be construed to restrict or
limit the rights, p -ocedures, and remedies available under the
Constitution, title V of the Rehabilitation Act of 1973, or

other Federal statutes prohibiting discrimination.”.
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(b) REGULATIONS UNDER SECTION 504 OF THE REHA-
BILITATION ACT.— Section 504 of she Rehabilitation Act of
1973 shall be carried out in accordance with regulations
under such section in effect on July 4, 1984.

SEC. 4. IMPROVEMENTS IN PROCEDURAL SAFEGUARDS
UNDER THE ACT.

(a) PusLic Access T0 HEARING DEcIsionNs.—Sec-
tion 615(d)(4) of the Act is amended by inserting “shall be
made available to the public consistent with the requirements
of section €17(c) and” after “decisions”.

(b) INFOrRMAL CoMmPLAINT RESOLUTION PROCE-
DURE.—Section 615(b)(2) is amended—

(1) by striking out the first sentence and inserting

in lieu thereof the following:

“Whenever a complaint has been received under paragraph
(1) of this subsection, the parents or guardian shall be provid-
ed an opportunity to meet informally with the State or local
educational agency or intermediate educational unit to re-
solve the complaint. If the complaint is not resolved satisfac-
torily or a decision is made not to meet informally, the par-
ents or guardian shall have an opportunity for an impartial
due process hearing which shall be conducted by the State
educational agency, the local educational agency, or an inter-
mediate educaticnal unit as detern..ned by State law or by

the State educational agency.”; and
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(2) by inserting at the end of such paragraph the
following new sentence:
“Any decision regarding participation in an informal meeting
under this paragraph shall not affect the availability or provi-
sion of any rights of the parents or grardian under this sec-
tion.””.
SEC. 5. EFFECTIVE DATE.

(a) GENERAL PROVISION.—Except as provided in sub-
section (b), the provisions of this Act shall take effect on the
date of enactment of this Act.

(b) LiMiTED RETROACTIVE APPLICATION.—The
amendments made by section 2 shall apply with respect to
actions or proceedings brought under section 615(e) of the
Education of the Handicapped Act after July 3, 1984, and
actions or proceedings under such section brought prior to

July 4, 1984, which were pending on July 4, 1984.
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Mr. WiLLiams. Good afternoon. This hearing by the Subcommit-
tee on Select Education is now convened.

Before we in, I would like to welcome my colieagues on the
subcommittee. many of you know, I am the incoming chairman
of this subcommittee, although I have been a member of it for
some years now. We have much business to conduct in the comin
f'ears and I look forward to this opportuni:i' to work with my col-
eglgues on the subcommittee in these several efforts.

oday’s hearing is important for several reasons. It deals witk an
important substantive area which we will consider shortly, but I
hope this hearing sends three important signals to those of you
who are concerned about efforts under the jurisdiction of this sub-
committee. First, the subcommittee is committed to preserving the
rights of handicapped children. Second, I believe this hearing 1llus-
trates that members of the subcommittee are committed to a bipar-
tisan approach in addressing issues and groblems that arise in any
program under our jurisdiction. Third, I believe that the way in
which H.R. 1523 has been drafted indicates my commitment to
working with all groups who have corncerns about the particular
issue the subcommittee is addressing.

Today we will hear testimony from parents, school officials, rep-
resentatives of the disability community and from a practicing at-
torney. The subject of this hearing, of course, is the dicapfxed
Chil;{iren’s Protection Act of 1985, the bill that I introduced last
week.

It is important to point out that I was joined by my colleagues
from both sides of the aisle in introducing this legislation, and that
the text of this bill reflects weeks of dialog with representatives of
various groups interested in the content of this legislation.

The Handicapped Children’s Protection Act seeks to reestablish
important rights repealed by the Supreme Court and to improve
the aue process procedures availuble to handicapped children
under the Education of the Handicapped Act. The Court’s decision
last year in Smith v. Robinson had the effect of repeali;lﬁ impor-
tant statutory rights Congress had intended to be available to
handicapped children.

The Court ruled that parents who prevailed irn litigation against
a putlic education agency were not eligible to recover the costs of
such an action. This decision does not maintain vhe careful balance
thet the legislation and iudicial decisicns had created prior to
Smith v. Robinson. Instead, the Court has undone this balance by
creating a state of imbalance and confusion regarding the rights
and responsibilities of both parents and schools.

I know of no school official who would willfully act against the
interests of hardicapped children. I know of no parent who would
willfully seek to force schools to bear unnecessary costs. Schools
and parents both seek to do what is right. I am convinced of that,
and yet, this decision by the Court has had the effect of turning
schools and parents each against the other.

Let’s look at the facts. In the 1983-84 schuol year, only 1 child in
every 3,000 was involved in the first level due-process hearing and
only 1 out of every 65,000 handicapped children was involved in
actual litigation. That is less than two-thousandths of 1 percent. So
most schools and most parents must be in agreement.

11
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Speciiically, our legislation allows the award of reasonable attor-
ney fees for parents who are the prevailing party in a suit. It does
not provide fees for administrative proceedings which, under the
bill, must be exhausted in appropriate circumstances before the
parent {iles suit.

It also requires school districts to offer parents an opportunity to
resolve complaints informalli' before proceeding to the more formal
administrative proceedings. In addition, it would require that deci-
sions handed down by schoo! districts and the State education
agency be made available to the public.

Finally, H.R. 1523 reaffirms the Office of Civil Rir.uts’ role in in-
vestigating complaints of handicap discrimination under section
504 of the Rehabilitation Act of 1973. It does not chart new ground;
it simply restores the careful balance between parent and educa-
tion agency that Congress intended to be in place.

odWe look forward to having the good counsel of the witnesses
today.

The gentleman from Texas, my friend who I am delighted to
have as the ranking member on this committee, Mr. Bartlett.

Mr. RarTLETT. Thank gou, Mr. Chairman.

Mr. Chairman, I would like to begin my remarks by compliment-
ing the new chairman, Pat Williams, of the Subcommittee on
Select Education, for his efforts in developing H.R. 1523 into a bi-
partisan bill. We have discussed proposed bill language in great
detail and the version introduced reflects a truly joint product. I
look forward to working with the chairman on future legislative
initiatives.

I cnticipate that our initial collaboration in drafting H.R. 1523
will serve as a sound basis for bipartisan cooperation during the re-
mainder of this Congress.

This hearing is important not only because it allows a full review
of the attorney’s fees issue, but also because it allows us to recognize
the effectiveness of the current due process system, or the adminis-
trative hearings, currently under Pu%lic T.aw 94-142. The system is
working. It is clearly demonstrated by data provided by the National
Association of State Directors of Special Education.

For example, consider these facts for the school year 1983-84, a
year in which over 4 million handicapped children benefited from
Public Law 94-142. 1,462 first-level hearings were conducted, 67 of
the 1,462 resulted in litigation. Seven States accounted for 71 per-
cent of the first-level hearings.

Between tb. school year 1979-80 and school year 1983-84, first-
lsevel hearings dropped by some 39 percent for a sample of 34

tates.

HR. 1523, in its present form, will complement and perhaps
strengthen the impressive record of Public Law 94-142 due process
system. When the Handicapped Children’s Prrtection Act was
originally introduced in Congress last July 1984 during the 98th
Session of Congress, I was very concerned about both the substance
of the bill and the lack of time to give it full consideration.

Congress, and I think the public, needed time to review multiple
complex issues. I believe that HR. 1523 is a much improved ver-
sion of the original Handicapped Children’s Protection Act because

12
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we have had the time to digest the implications of possible statuto-
vy provisions, to talk with each other about our common and
unique concerns, and most importantly, to hear from parents of
handicapped children and from school officials.

The werding of H.R. 1523, it seems to me, is not, nor should it .'e,
set in concrete. The chairman and I agree that the testimony we
hear today mey suggest ways in which H.R. 1523 could be im-
proved. It represents, however, a solid foundation upon which to
meke such improv. ements.

Let me give four illustrations. One, it limits legal representation
to a parent, a guardian, or a surrogate parent, the person who is
most ceneerned about and committed to the welfare of tne handi-
capped chuu. It requires that fees and expenses be awa-ded only
for court-related actions, not actions associated with administrative
hearings. This tends to delitigize the process and controls, to some
extent, cocts associated with disputes and limits diversion of scarce
resources from the primary business of the schools, which is edu-
cating children.

It requires that hearing records be mage public and, finally, it
requires that parents be afforded an opportunity to meet informal-
ly in some sort of a mediation process. to .neet iaformally with
schoul personnel to resolve the differences so that Jerhaps the
formal due process hearings may be avoided. These several provi-
sions are constructive additions.

ree issues were not addressec in H.R. 1523, and I anticipate
they will be fully addressed in the committee report. They include
a strong statement of congressional intent reflecting the impor-
tance of compliance with Public Law 94-142 due process. They in-
clude a scatement urging the courts to distribute equitably between
local and State education agency the obligation to pay the fees and
expenses of the attorneys in a statement directing the ccurts to
award fees to a prevaiiing parent in p ‘oportion to the substantive
nature of his or her claim.

I have one residual concern. I would hope that the testimony we
hear today and that is submitted for the record will eEuide us in
reaching reasonable limits on expenses. As introduced, the H.R.
1523 provision related to expenses such as witness fees and report
costs may appear to be totally open-ended, although I believe the
Federal courts will have substantial discretion and jurisdiction.

In closing, I would like for this hearing to serve as the opening
dialog cu hew we might reduce the confrontational encounters we
sometimes see, not often, but we sometimes see, between parents
and school psrsonnel and to forge a cenewed partnership between
them on behalf of handicapped children.

Second, I would like it to serve as the opening dialog on the disci-
plining of handicapped students in schools. We must address this
1ssue at some time, Lerhaps not in this bili, but at some time.

Thanx you, Mr. Chairman.

Mr. WiLLiams. The gentleman from Pennsyivania.

Mr. GoupLiNG. I have some questions, but I will ask them later.

Mr. WiLLiAwms. Fine.

I will ask the first panel, Mr. Wright, Ms. Arnold, and Mr. Wein-
traub, to come to the hearing table.

13
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I understand, Mr. Rartlett, that you would like to introduce one
of tl.ese witnesses.

Mr. BagrTLErT. Mr. Chairman, I would like to introduce the first
witness, Linus Wright, the superintendent of the Dallas Independ-
ent School District, and I appreciatr the chairman’s indulgence.

Superintendent Wright has a flight to catch in order to meet
with his school board this evening, a function which he says he is
always present for and he will be present for today. I am privileged
to introduce to the subcommittee one of—he is my constituent—
the foremost educators in the Nation. The Dallas Independent
School District has 128,000 students. It is a leader and a model for
the State of Texas and the Nation in a number of areas, including in
the field of special educaticn.

Linus Wright has been superintendent of the Dallas Public
Sch .ols for 6 years; he is committed to the principle of providing
quality education opportunities for all students and he has worked
consistently for that goal.

I welcome Superintendent Wright to this subcommittee.

Mr. WiLLiams. Mr. Wright, if you will “ake the microphone, you
may proceed. We know that you have transportation that you need
to be on time for and so we will hear your testimony first.

STATEMENT OF LINUS WRIGHT, GENERAL SUPERINTENDENT OF
SCHOOLS, DALLAS, TX, REPRESENTING THE AMERICAN ASSO-
CIATIOL« OF SCHOOL ADMINISTRATORS

Mr. WRIGHT. Chairinan Williame, members of the subcommittee,
it is a pleasure to be here with you today. My name is Linus
Wright and I am superintendent of the DMailas Independent School
District, and I #m also speaking on behalf of the American Associe-
tion of School Administrators, w..8e membership numbers about
18,000 administrators of public school districts throughout the
United States.

I welcome the opportunity to appear before you today to present
my views and those of my colleagues in regard to the Handicapped
Children’s Protection Act of 1985. I want to make it very clear
from the very beginning that cur views support those just ex-
pressed by the chairman, that there is absolutely no desire to side-
step our obligation to provide appropriate and educationally sound
learning opportunities for handicapgsd students.

In fact, the Dallas Independent Schoo! District has been one of
\ae leaders in providing excellent servic:s for sg 2cial education stu-
dents throughout the years.

There are some real challeages in this regar” lowever, they

could be alleviated ' - minor changes in the ls ‘ieve that th:
draft )il is moving in the right direction ar« . . like to rec-
ommend some modifications. These I will aa~ « point out to

you as succinctlfy as I peesibly can this afternoon.

The point 18 frequentl: made that only 10 percent of U.S. 3chool
distvicts are involved in lit.gation involving .pecial education stu-
dents. That doesn’t sound like a lot, however, when yo' consider that
11 percent of the Nation’s school d'stricts serve 65 percen’, of the
students, th-. “hese figures become 3:s8 dramatic. Then add to that
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the fact that that 11 percent doubtlessly enrolls in the vast majority
of special education students in the entire Nation.

So parents with profoundly handicapped children frequently
move to Dallas for one reason: To get their children enrolled in the
Dallas schools; to get their children enrolled in exceptional pro-
grams, nrograms with a great reputation.

In aquition to the large number of handicapped students that we
normally get just hecause of our size, we also get many who come
specifically for special education classes. Also, consider that 55 per-
cent of all the special education students in Texas are enrolled in 8
school districts, out of 1,100.

A major concern, particularly for big city districts, is the fact
that there is no differentiation of different handicapping conditions
in the funding formulas at the State or the national leval. A school
district receives exactly the same dollar allotment to provide for a
child who stutte or one who requires catheterization, tube feed-
ing, diaper changing, or what have you. When you consider that
more than 65 percent of the severely and profoundly hanAicap
youth are enrolled in urban school districts, then you can readily
see the problem that we face.

Obviously, we and other urban districts have a large stake in any
legislation pertai. ‘g to special education.

Most litigation in regard to special education is in three areas:
One, in the placement of students; two, in related services; and
three, in discipline. The question that I ask you to corsider, what
are the underlying causes of this litigation? I think we need to look
at these three main questions in this regard.

First, why should a parent of a special education student have
the right to demand that a public school district pay for placement
in an expensive private institution when the service is offered in
the public schools, especially since other parents do not have the
sam? right?

What I am saying here is that if appropriate placement is provid-
ed in the public schools, placement should not be open to litigation.
Some parents request residential and private school placement for
their children at public expense becau'e they want the best for
their child. Often, however, they do not recognize that provision of
iappropriate, not best, is the responsibility of the schools under the
aw.

In addition, the obligation to provide residential opportunities
when appropriate raises a significant constitutional protection con-
cern. Special education must be provided for students from 8 to 21
years of age. At the present time, a child study team com of
parents, assessment specialists, teachers, and school administrators
can place a child in a facility away from home at public expense
for a span of those years without any further procedural review.

If you think about it, that really falI‘; in the range of the incredi-
ble. I would contend that placement in an institt *ion away from
home is the significant deprivation of liberty. It should be reviewed
by a court of competent jurisdiction if the placement exceeds 1
year.

Second, where does education stop and health care begin? There
has been a fusion of education and gxealth needs with no clear line
of demarcation determining which services prevail. Oxygen ther-

15
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apy, catheterization, respiratory and suction devices, and physical
therggy are just some of the services educators are called upon to
provide.

One DSID student is brought in each morning on a stretcher and
lies comatose throughout the irstructional day. Another student—
listen to this—one student has ceniral nervous disorder with sei-
zures, multiple medications and irrigating solutions required with
several complex steps required; asthma and aswociated respiratory
problems, totally dependent in all self-care areas, nonambulatory,
nonpurposeful movements. Pampers, nutrients fed directly into a
tube placed through abdominal and intestinal wall via timed, 24-
hour infusion drip, feeding required i3 complicated steps—and
listen to these instructions—among the feeding problems was “In
case the tube comes out, stop the feeding, cover the opening on her
stomach, and call her mother.” That is a real-life case in the Dallas
Independent School District.

Third, my question is: Where do the special education student’s
rights end in discipline cases and the rights of school personnel ard
other students to function in a violent-free educational-conducive
environment begin?

The Office of Civil Rights ruling on discipline and the response
to section 504 of the Vocational Rehabilitation Act of 1973 says
that any change of placement automatically triggers the admission,
review and dismissal, or the ARD process as we comimonly refer to
it, of hearings and due process procedures. Any time a special €l
student is suspended from class for more than 3 Jays, an alternate
education plan must be provided.

This involves holding an ARD committee meeting which must
recommend alternative plans. Normally such a committee would
consist of teachers, principals, an educaticnal diagnostician, a
nurse, a student counselor, a psychologist, and the parents.

Just to give you an idea of some of the complexities involved in
special education discipline cases, let me give you a few examples.
A retarded student with a history of violence was assigned to a
room by himself with an off-duty fireman that was hired to teach
him. The boy beat the fireman to a pulp and I don’t have to tell
you that this was an adult.

We have had to hire a permanent substitute for another student
on an every-day basis. This add.tional cost is about $50 a day just
to isolate the student from his classmates and regular teachers so
he won’t physically assault them, as he has on many past occa-
sions.

Another profoundly retarded boy has an inoperable tumor, liter-
ally crowding out his brain. We placed him in a private school. The
first day, he ripped the toilet seat off and wrapped it around the
director’s head. They refused to accept him anymaie, and so at this
point, we can’t find a public, private, or State irstitution that will
accept the boy. So we have no alternative but to assign him to one of
our classrooms.

Now don’t think for 2 minute that some o. the students don’t
understand the situation well enough to take advantage of it. I
think this is a point tLiui we need to remember. A teacher was told
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by one student, “I am covered by special ed and you can’t do a
thing to me.”

It also should be pointed out, however, that the special education
student is also at a disadvantage. Take an assault of another stu-
dent, for example, a nonhandicapped student. It would immediatel
go to a third party hearing in our district to determine the guiit
or innocence, but in the case of the handicapped student, the ARD
committee must decide if the child’s action relates to his or her
handicapping conditions.

There is no opportunity for the child’s innocence or guilt to be
determined. It is just assumed that the handicapped child is guilty.
But adding to the overall dilemma is the lack of specificity in defin-
ing the meaning of various handicapping conditions. A good exam-
ple is the term “learning disabled”. Approximately 75 percent of
all special education students in Texas are either classified as
“learning disabled” or “speech-handicapped”.

This high percentage, no doubt, is a result of the very broad defi-
nition that is given for learning disabilities. This encourages the
identification of students as learning disabled who perhaps do not
really belong in special education in the first place. This prolifera-
tion of students diagnosed as learning disabled has the effect of re-
ducing the amount of expenditures for more severely handicapped
conditions and needs.

One elementary school I kncw of in Texas has 21 resource room
teachers for learning disabled students, simply to demonstrate ihe
disproportionate identification.

Let’s talk about attorney fees for a minute. Awarding a winning
plaintiff’s attorney’s fees us: ers in a whole host of problems and
problem areas. First of all, this would encourage lawsuits in this
area with a predictable increase in cases.

The astounding rise in civil rights suits in the last few years is
an excellent predictor in this regard. One of the most unfortunate
aspects is . e fact that once the attorneys are involved, mediation
becomes more difficult. When both sides bring in attorneys. an
automatic adversarial relationship immediately is birthe.

Also, when attorneys are aware that fees are available, they are
Just not as iaterested in resolving the problem. In fact, they are
much more likely to draw out the process, rather than make any
valia attempt to seek a s solution. The bottom line ic that this
delay is detrimental to the child, since it is critical for appropriate
placement to be made as soon &s possible.

Still another angle is the fact that legal expenses mount up
quickly, and a small school district, in particular, having to pay
large attorney fees for the plaintiff, besides the defense counsel can
very well result in having to take needed and basic educational
services away from other students.

If attorney fees are permitted, however, a cap is definitel
needed. Any reasonable fee must be defined and in all fairness, if
litigation expenses are to be awarded to the prevailing plaintiff,
they also should be awarded tc the school district should it prevail.
While some would claim that this would have a chilling effect on
Earents pursuing justice for their children, it would undoubtedly

ave the effect of parents makirg every effort to solve the problem
and reconcile the diffarences before going to court.

Q _ - _
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An extremely important point that I would like to mak. is that

| mediation should be built into the process with the requirement

‘ that parents or guardians be required to go through every step
before seeking the court route. In other words, it should be shown
that everything possible has been done in good faith to resolve the
complaint.

I would like to mention the pi of administrative overload
which we are experiencing with the :aultiple problem-solving proc-
ess for parental concerns at the present time. Parents have four re-
courses outside the school district: One is an independent hearing
officer that is appointed by the State and by the school district;
second is a complaint resolution section of the State education
agency; third is the Civil Rights Office; and fourth is the Federal

| courts.

! The problem is that a parent can take all four courses simulta-

| neously without the agency involved being aware of the multiple

} action being taken. This causes confusion and forces the school di

‘ trict to provide the same information over and over again to four
different sources.

There is also the problem of abuse of the drocess since a parent
can appeal over and over again with the exception to the Federal
court. What is needed ir a mandatory information-sharing nrocess
limiting appeals to one agency at a time.

In summary, I would like to mention the main point that I have
spoken to this afternoon. First is that litigation in special educa-
tion comes primarily in three areas: One, the placement of stu-
dents; two, related services; and, three, in discipline areas.

The underlying causes in these cases may be capsulized in three
realms: First, placement should not be open to litigation if appro-
priate placement is provided by the local school district; second,
where does education siop and health care begin; and, third, where
do the sFecial education student’s rights end in discipline cases and
sights of school personnel and other students to function in a vio-
lerllxt-fmvironmont ) .txfr fees b forth a h f

wardi inning plaintifr's attorney’s fees bring forth a host o
problems and I would like to mention f{ur specifically. Special edu-
cation-related lawsuits would be encourageu. It is projected there
would be more lawsuits in this area in litigation in the rest of this
decade than any other single urea. Attorneys spark an immediate
adversarial relationship and make mediation more difficult.

Third, that previding fees would encourage attorneys to extend
the process, rather than resolve the issue, thereby delaying appro-
priate educational placement of the child.

Having to pay exhorbitant legal expenses prohibits the school
district from providing the very bes* educational opportunity for
other students.

Despite these considerations, if attorney’s fees are provided, a
cap should be required and reasonable fees clarified. Also, attorney
fees should be available to school districts if the school district is
the prevailing party.

Mediation 18 a must w0 be built into the process with the parent,
guardian, and the school district required tc seek resolution of the
problem step by step at every level before taking the legal path.
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I commend the committee in the direction they are taking in
H.R. 1523. I think it is a direction that we should be going in and I
hope that we zan add to the solution to the problem.

Thank you, sir.

[Prepared statement of Linus Wright follows:)

PREPARED STATEMENT OF LINUS WRIGHT, GENERAL SUPERINTENDENT, DALLAS
INDEPENDENT ScHooL DistricT

My name is Linus Wright, and I am superintendent of the Dellas Independent
School District. I am also speaking on beharfeof the American Association of School
Aduinistrators whose membership numbers . out 18,000 administrators of public
school districts throughout the United States. I welcome this onrtumty to appear
before you today and to present my views and thcse of my colleagues in regard to
the Handicapped Children’s Protection Act of 1985.

1 want to make it very clear from the very beginning that there is absolutely no
desire to sidestep our obligation to provide appropriate and educationally sound
learning opportunities for handwarped students. In fact, the Dallas Independent
School District has been one of the leaders in providing excellent services for special
education students throughout the years.

There are some real challenges in this regard, however, that could be alleviated
by minor changes in the law. I believe that the draft bill is in the right
direction, but I would like to recommend some modifications. Thewe I will attempt
to point out to you as succinctly as poeeible this afternoon.

e point is frequentl{ made that only 10 percent of U.S. school districts are in-
volved in litigation involving special education students. That doeen’t sound like a
lot. However, when you consider that only 11 percent of the Nation’s achool districts
serve 65 percent of public school students, that figure becomee less dramatic. Then,
add to that the fact that that 11 percent doubtless enrolls the vast majority of spe-
cial education students in the entire Nation.

Parents with profoundly handicapped children frequently move to Dallus for one
main reason—to get their children enrolled in the Dallas schools. Our programs
have an excellent reputation, 8o, in addition to the number of handicapped
students we would normally get because of our size, we also have a great many who
comne here specifically for these classes. Also, consider that 55 percent of all spe:
education students in Texas are enrolled in only the eight school districts.

A major concern, particulerly for big city school districts, is fact that there is
no differentiation for different handicap, conditions in the funding formula at
the State and National levels. In other m a school district receives exactly the
same dollar allot:nent to provide for a child who stutters as one who requires cath-
erization, tube feeding, diaper changing and what have you. When you consid :r that
more thatn 65 percent of the severely and profoundly handicapped youth are en-
rclled in urban school districts, you can readify see the problem we face.

Cbviouly we and other urban school districts have a stake in any legislation
pertaining to special education. ’

Most of litigation regard to s&:i;n.l education is in three main areas: placement of
students, related services and di ‘;?lim. The question that I ask 3t to consider is
“What are the underlying causee of this litigation?” We need to look at three main
Questions in this regard.

1. First, why should a parent of a special education student have the right to
demand that a public schoo! district pay for placement in an expensive private insti-
tution when the service is offered in the public achool, expecially since other parents
do not have that same right? What I am saying here is th#’, if appropriate place-
ment is provided in the public school, placement should not be open to litigation.
Some parents request residentizl and private school placement for their chil at
public expense becsuse they want “the best care for their child.” Often, however,
they do not recognize that the provision of “appropriate’ no* “best” is the responsi-
bility of the schools under the [aw.

In addition, the obligation to provide residential ogportunitiel when appropriate
raises a significant constitutional protection concern. pecial education nust be pro-
vided for students 3-21 years of age. At the present time, a child study team, com-
posed of parents, asscssment specialists, teachers and school administrators, can
place a child in a facility away from home at l})ublic expense for the span of those
years without cny further procedural review. If you think abou it, thet raally falls
in the range of incredible. I would contend that placement in an institution away

ERIC 19

IToxt Provided by ERI




16

from home is a significant deprivation of liberty that should be reviewed by a court
of competent juriadiction f the placeraent exceeds one year.

2. Secondly, where does education stop and health care begin? There has been a
fusion of educational and health needs with no clear line of demarcation determin-
ing which service prevails. Oxygen therapy, catheterization, respiratory and suction
devices, physicel therapy, evoked response audiometry are just some of the services
educators are called on daily to provide. One DISD student is brought in each morn-
ing on a stretcher and lies comatose throughout the instructional day.

Another student had the following problems: central nervous system disorder
with seizures; multiple medications and irrigating solution required with seven com-
plex steps required; asthma and associated respiratory problems; totally dependent
in all self-care areas, non-ambulatory, no p ul movements, pampers; and, nu-
trients fed directly into tube placed through abdominal and intestinal wall via
tiines, 24-hour infusion drip. Feedings required 13 complicated steps.

A.nong the feeding problems menticned was. “in case the tube comes out, stop the
feedi cover the opening on her stomach and ali her mother.”

3. My third question is: “Where do .he special education student's rights end in
discipline cuses and the rights of school personnel and other students to function in
a violent-free, educaiionally-conducive environment begin?” . :

The Office of Civil Rights ruling on discipline is a response to section 504 of the
Vocational Rehabilitation Act of 1973. Any chAalge of placement automatically trig-
gers the admissions, review and dismissal or process, hearings and due process
procedures. Any time a special ed student is suspended from clas) for more than
three days, an alternate educational plan must be provided. This .nvolves holding
an ARD committee meeting which must recommend the alternative gel:n Normally
such a committee would consist of teachers, the principal or his or representa-
tive, an educational diagnostician, the nurse, the student’s counselor and a psycholo-
gist. The parents or guardians are also invited to attend this meeti

Just to give you some idea of the complexities involved in
pline cases, let me give you a few enu:'p )

A retarded student with a history of violence was assigned to a rocm by himself
with an off-duty fireman hired to teech him. The boy beat the fireman to 2 pulp.
And you know what superior physical condition a fireman must be in.

We have had to hire a permanent substitute for another student every day. That's
$52 a day we're spending above the usual amount to isolate this student from his
clasemates ard regular teacher so he won't physically assault them as he has on
sevaral past occasions.

_Another &mfoundly retarded boy has an inoperable tumor liter:?' crowding out
his brain. We placed him in a private school. first dav, he ri the toilet seat
off and wragped it around the dir~ctor’s head. He has literall, &tmyed the sheet-
rock throughout the school by kicking it in. It's little wonder that the school’s board
of directors will no longer accept him—at any price. We have exhauated every Bom-
blle State and community resource. Our only choice now is to assign him to a DISD
classroom.

And son’t think for a minute that some of the students don’t understand the situ-
ation well enough to take advantage of it. A teacher was told by one student. “I'm
covered by special ed, and you can’t do a thing to me.” .

It also should be pointed out, however, that the special education student is also
at a disadvantage. Take assault of another student, for example. A non-handicapped
student would immediately go to a third hearing to determine his o;olli::'nfu.llt
or innocence. In the case of the handicapped student, though, the ARD ttoe
must decide if the child's-action relates to his or her handicapping condition. There
is no opﬁrtunity for the child’s innocence or guilt to be determined. It is just as-
sumed that he or she is stlxilty.

Adding to the overall dilemma is the lack of specificity in defining the meaning of
various Jicarg:ing conditions. 4 good example is the term “learning disabled.”
Approximately egement of all special education students in Texas public schools
are either claseified as learning disabied or speech handieaaped. This high percent-
:ge, no doubt, is a resul’ of the very broad definition that lgiven_ for learning dis-

ilities. This encourag:s the identification of students as learning disabled who
perhaps do not really belong in special education in the ﬁn:frlau. This prolifera-
tion of students diagnosed as learning disabled has the eftect of reducing the
amount of expenditures for more sevsre handicapping conditions and needs. One el-
ementary school I know of, for example, has 21 resource room teachers for learning
disabled students.

But let’s talk about attorney fees for » few minutes. Awarding winning plaintit's
attorneys’ fees ushers in a whole host of problems and problem areas.

education disci-
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Sirst of all, this would encourage law suits in this area with a _predictable in-
crepse in cases. The astounding rise in civil rights suits in the last jew years is an
excellent predictor in this regard.

One of the most unfortunate aspects is the fact that, once attorneys are involved,
mediation becomes more difficult. When both sides bring in attorneys, an automatic
adversarial relationship immediately is birthed.

Also, when attorneys are aware that fees are available, theﬂkare just not as inter-
ested in resolving the problem. In fact, they’re much more likely to draw out the

rocess rather than make any valid atiempt to seek a speedy solution. The bottom
ine is that this delay is detrimental %o the child, since it is critical for appropriate
placement to be made as soon as possible.

Still another ungle is the fact that legal expenses mourt up ?uickly. In a small
schonl distriet, in particular, having to pay large attorney foes for the plaintiff be-
sides its own defense counsel can veo%e“n result in having t» take needed and
basic educational services away from r students.

If attorney fees are to be permitted, however, a calg is definitely needed, and rea-
sonable fees must be defined. And in all fairness, if litigation expenses are to be
awarded to the prevailwwntiff. 't::f also should be awarded to the school dis-
trict, should it prevail. While some d claim this would have a chilting eftect on
parents pursuir.g justice for their children, it would undoubtedly have the effect of

nts making every effort to solve the problem and reconcile the differences
fore going to court.
bull\ln extra;r;ely importa&t int I world liktgato make is that mediation should be
ilt into Pracess i e requiremant that parents or guardiar “e ired to
go through every step before s:‘tmg the court route. In vther wor im be
shown that everything possible has been done in good faith to resol e complaint.

I would like to men*.on a lem of administrative overload w! . we are expe-
riencing with the multi-problem solving process for parental conce: .4 at the present
time. Parents have four recourses outside the school district: an independent hear-
ing oificer, the co:zlainc reso’ution section of *he State education sgency, the Office
of Civil ts under section 504 of the Voca..onal Rehabilitation Act of 1978 and
the Federal court. The problem is that a parent can take all four courses simulta-
neously without the agencies involved being aware of the multi-action being taken.
This causes confusion and forces the school district to provide the same information
over and over. There is also the problem of abuse of the process, since a parent can
appeal again and again—with the exception of the Federal court. What is needed is
8 mandatory information sharing process limiting appeals to one ageicy at a time.

In summary, I would iike to mention the main points I have spoken to this after-
noon.

SUMMARY

Most litigation in regard to ial education is in three muin areas: placement of
students, related services, and discipline.

The underlying causes in these cases may be capsulized in these three realms:

1. Placement should not be open to litigation.

2. Where does education stop and health care begin? .

3. Where do the special education student’s rights end in discipline cases and the
rights of ﬂc;lool personnel and other students to function in a violent-free environ-
ment in?

Awarding winning pls‘ntiff's attorneys’ fees brings forth a host of problems.

1. Special education-related law suits would be encouraged.

2. Attorneys spark an immediate adversarial relationship and make mediation
more difficuit.

3. Providing fees would encourage attorneys to extend the process rather than re-
solve the issue, thereby delaying appropriate educational placement of the child. .

. 4. Having to pay exoriitant legal expenses prohibits a school district from provid-
ing the very best educational opportunity for all students.
f, despite these considzrations, attorney fees are permitted, a cap should be re-
uired and reasonable fees clearly defined. Also, attorney fees should be available to
the school district if 1t is the prevailing party.

Mediation needs to be built int~ the process with the nt or guardian required
to s:ek resolutic 1 of the problem step-by-step at every level before taking the legal
th.

Thank you for allowing me to appear before you this eiternoon and for your
thoughtful consideration of these pointa.

Mr. WiLL1AMS. Thank you, Mr. Wright.
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Again, because of your time constraints, I will ask the other
members of the committee if they have qu- stions of you now b-fore
we proceed to the other members of the pauel.

r. Bartlett.

Mr. BartLETT. Thank I)1rou, Mr. Chairman.

Let me ask Mr. Wrif t, I very much appreciaie 3our *estirony
and really you are helping bring a dose of the real v-orld to the
Halls of Congress where sometimes we don’t perceive as accurately
as we ought to the result of some of the laws that we pass.

I have some specific questions for you as to how things both work
today and would work, in your opinion, under this bill. First of all,
in the broad raage of prevailing parties, as you know, this bill, as
does most Federal law, would say--at least this nne ig limited to
only if the prevailing party is the parent—bu. 4efine “pre-
vail.ng” party under the curreni Federal Court .rpretation, that
fqnly the prevailing party would be allowed the eimbursement of

ees.

I suppose my question is, has it been your experience that, in
layman’s terms, that you really have to prevail? You and I had dis-
cussed in the past that sometimes that school board appearing to
grevcil and yet having to pay the attorney’s fees anyway. Do you

ave any way of charscterizing that for us or describing in what
situations your school district has prevailed on the substance of the
lawsuit and still had to pay both sides’ legal fees?

Mr. WRIGHT. I can only speak from experience, Congressman
Bortlett. In areas of special education and Federal Courts, as well
as d ation, each time the district has prevailed, they have
still ended uf paying the legal services for the plaintiff. it is
pretty difficult, and in many cases, Federal ju will try to medi-
ate a case themselves and, even though it might be ruled in favor
of ihe district, the plaintiff's attorney’s fees ¢  still paid.

It is hard to understand, from a layman, what “prevailing”
means because we have always paid the plaintiff's fees, even .en
it was ruled that the district prevailed.

Mr. BArTLETT. The school district might be able to give scme
help to this committee in terms of trying to provide some precise
remedy to that, at. least in the area of 94-142, to where I think it is
the intent of this committee, and my intent, that if a parent pre-
vails on the case, well, then, the school board or the State, depend-
ing on who was the party most responsible, would pay the attor-
pey”’s pf:fts, but we might want to tighten up how to define “prevail-
in, y. :

% need to ask you also on what you described as the reasonable
fees. What has been your experience as far as paying attorne
their reasonable fees? {Ias it been in the market that has generally
prevailed?

We had one suggestion at one time that we limit reasonable fces
or fees to $75 an hour as a matter of Federal law to try to get at
that. Have you generally found fees to be the fees charged in the
marketplace, or what is your experience?

Mr. WriGHT. It is hard to determine what the marketplace is,
and what area of law, and what caliber of lawyer, and what the
marketplace is for lawyers. I know fues in Dallas run from $50 to
$200 an hour and I don’t want to degrade a profession, but I have
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had instances where judges have awarded $50 an hour and I have
had other instances in the same situation where they awarded $200
an hour. So, again, I would like to see the Congress, in its wisdom,
establish some reasonable market fee and $75 a hour for this type
of litigatior certainly seems reasonable. It seems to be a balance,
and I eepheaﬁngustalkingaboutbalance and it is wlat we are
trying to do, reach a com?romise that both parties can agree on.

Mr. BarTLETT. If we can’t do that-—and maybe we still can—but
if we can't do that, perhaﬂe‘a the Congress could help to define what
our intent is as far us perhaps requiring that the attorney prove up
what his rate is in a case such as that. I don't believe—at least in
my experience, and I thiuk in yours—that is not the case as far as
having to prove it or is it?

Mr. WRiGHT. It is just that the judge has arbitrarily established
it in many cases without having to prove it up.

Mr. BarTLETT. What is your total—what 1s Dallas Independent
School District’s total lega]y bill for both your attorneys and the at-
torneys of plaintiffs?

Mr. WRIGHT. For the last 5 years, it has run from $500,000 to
$800,000 a year.

Mr. BarTLETT. To a8 much as $800,000 a year?

Mr. WRiGHT. As much as $500,000 a year.

Mr. BarTLETT. How many teachers could you hire for that?

Mr. WriGHT. I could hire 30 more teachers a year with that.

Mr. BArTLETT. On the mediation component, one of the things
that we are discussing is to essentially give a &arent the required
right of mediation prior to the due process. Would you welcome
that kind of a right, where a sxa.rent could—perhaegaeven extend it
to beth sides—but build in—do you find that mediation helps the
process or hurts the process if you have a mediition prior to the
due process?

M:. WriGHT. I think it helps the process and we have under-
standing in Dallas with the Og'jce of Civil Rights that we will try
to mediate every complaint that is made. Previously, whenever a
complaint was made, the Office of Civil Rights would conduct an
investigation and let us know 1 year later, after a lot of cost and
expense, what their decisions are, but we worked out a gentleman’s
agreement that we would try to mediate all of the complaints in
special education and civil righte, and for the last 2 years, we have
mediated every single comga;laint to the satisfactiou of boti'x ies.

Mr. BARTLETT. For that 2 years since you began mediation,
you mediated every si.ngleee complaint?

Mr. WriGHT. Hasn't been a single complaint tl:at had to go back
to a full investigation or to a lawsuit.

Mr. BArTLETT. To the satisfaction of the parents——

Mr. WricHT. To the satisfaction of the parent and the school dis-
trict.

Mr. BARTLETT. One lest gnestion: I wonder if you could elaborate
the impact of not being able to have a standard dlscxglmary process
for handicaix;e: students. Could you elaborate on the impact that
has on the dicapped students themselves? It is obvious the in-
convenience and such to the school district, but do you find a nega-
tive or positive impact on the h: dicapped students who are denied
the discipline?
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Mr. WRIGHT. It is negative, both to the student and the parent
and the teacher because both sides are frustrated. First, the stu-
dent never has the knowledge or the parent of th.. student, the
rightness or wrongness of the act and you never deal with the
modification of the beha-ior for the benefit of the child. You
sil:pl;(;l{1 deal with whether it is affected by the condition that the
child has.

On the teacher’s sidz, it frustrates the teacher in that they know
th-* the child realizes in many instances that they haven't been
disciplined, that nothing is going to happen, so a teacher continues
to work in that world of frustration saying, “Well, what is the use?
There is not anything that I can do to correct the situation,” so it
is bad for both sides.

Mr. BARTLETT. When you speak of handicapped students, what—
can you give us the range or what level of handicap is the biggest
problem with regard to inability to impose discipline?

Mr. WRIGHT. Well—

Mr. WiLLiams. Mr. Wright, I would encourage you to give a brief
answer to this last question. Mr. Bartlett’s time has expired.

Mr. WRIGHT. Yes, sir.

Primary o those that are identified as learning disabilities and
speech handicap and 75 percent of the students are in that ares,
and certainly with the mental facilities to know the difference in
right and wrong.

Mr. BarTLETT. Thank you, Mr. Chairman.

Mr. WiLLiaMs. Mr. Goodling.

Mr. GoopLING. Thank you, Mr. Chairman.

Mr. Wright, usually when we make decisions, we make the best
decisions if we use the heart and the head both. I am a late signer
to this—I would probably confess it may have been more heart
than head—with the understanding that, as a matter of a fact, it is
a darned sight better than what the Senate has to offer at the
present time, and that we would work toward trying to mmprove
what is now before us.

I have two major concerns, I guess. We have a responsibility—it
seems tc me our major responsibility in relationship to education
from the Federal Government is equal access, access for students
for a good education, no matter who they are, where they live,
“Ir‘hat their income is. That brings me to part of my problem with
this.

I can’t think of any legislation that we have passed where a par—
ent’s income isn’t somehow involved in what participation the Fed-
eral Government plays. Here it would a: to me that whether
your income 18 $50,000, $75,000, or $100,000 or whether it is a pov-
erty-level income, you would have an equal opportunity to receive
this reimbursement and I have some real concern with that. I
think we surely have a responsibility for those that we do when we
talk about free and reduced-price lunches; when we talk about
guaranteed loans and things of that nature. But I have some real

roblems at the present time and I was just thinking that as I was
istening to you with the thought that everyone should have equal
opportunity no matter what their income may be to get this kind of
reimbursement.
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When you talked about limiting fees, would it be better to limit
a—to say a percentage or to set a maximum or exactly how would
you do that?

Mr. WriGHT. It is not going to be easy to do either one, to set a
market fee of what is in the community. Legal fees are higher in
my sister city of Houston here than they are in Dallas. I have been
told that they are.

Also, it is hard to set a maximum because you don’t know the
severity of the case. So it is not going to be easy to do, but I do
think that there should be something in the bill that would encour-
age re:asonableness on the part that it is in the best interest of the
student and not drag a case out, as I was inferring that sometimes
attorneys have a tendency to do.

3o I think on past experience of particular cases, you might be
able to draw some conclusion as to how many days trial time, prep-
aration time, might be a reasonable amount for a certain kind of
case, as well as an hourly rate. I think both of those might be nego-
tiated and you might have a little difficulty with the legal society
in doing that, but I think in the best interests of parents and stu-
dents, it could be done and should be considered.

Mr. GoobuinNG. I guess the only other concern I have is that I
want to make sure that we don’t do any.hing that would not en-
courage parents and school districts to work together and talk to-
gether in the best interest of the child. I don’t want to do anything
that would start you out on an adversarial relationship before you
ever even have an opportunity to see if you can’t work something
out.

Mr. WRIGHT. That is why I think that the mediation is so impor-
tant because when you go through the mediation process, it is
going to become obvious whether you can reach a consensus or not
and then I think it gives the parent clear direction of whether they
want to pursue the legal route. That is why then, after you have
gone through that, should the parent be wrong—and most times
they are right—then I think the district needs some protection as
well. That is why I said the district should be considered if they are
prevailing party hecause sometimes attorneys will encourage their
client to go on regardless. Under the circumstances, they some-
times do that. We are only interested as an association and as the
superintendent of Dallas in doing what is best for the child and we
also have to think about the school district and the people paying
the bill as well.

I don’t want to do anything—neither does the association—to
hinder a parent from following procedural due process and every
opportunity that is open to them.

Mr. GoobLING. Thank you, Mr. Chairman.

Mr. WiLLiAMS. The gentleman from California, Mr. Martinez.

Mr. M .xTiNEZ. | have no questions, Mr. Chairman.

Mr. WiLuaMs. Mr. Wright, you mentioned legal fees in your re-
sponse to a question by Mr. Bartlett, legal fees from your district
being between half a million and $800,000 a year?

Mr. WRIGHT. Yes, sir.

Mr. WiLLiAMS. The last school year, in the entire State of Texas,
not just your district, there were 12 of these matters brought to
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first-level mediation. Nor.e reached litigation. What was the reason
for that half-a-million-dollar expenditure in your district?

Mr. WriGHT. It is the area of terminations, first amendment
rights and terminations, desegregation law primarily.

Mr. WiLLiams. Do you know what the costs were of the media-
tion or litigation of this matter?

Mr. WaiGHT. In special education? We haven’t had any in the
last 2 years. I just responded that we have been able to mediate
every issue through the Office of Civil Rights and—let me correct.
We did settle out of court for one $5,000 claim for a special educa-
tion child in a search situation.

Mr. WiLLiaMs. You mentioned that despite the fact that the dis-
tricts had prevailed, they nonetheless had to pay fees. Did the
courts find that the district had prevailed or was the decision fuzzy
enough that it is your interpretation that the district prevailed?

Mr. WRiGHT. In the case of the search, the district did prevail,
but we ended up settling just to keep frecm going ahead and trying.

Mr. WiLLiams. The court did not mandate that the fees were
yours? The court in that instance?

Mr. WriGHT. Mandated that we negotiate a settlement.

Mr. WiLLiAMS. You mentionod in your testimony that placement
decisions should not be open to litigation, and yet it seems to me
that the appropriateness of a particular placement proposed by a
school district really goes to the heart of Public Law 94-142 with
regard to protection of the parents.

Now, if the parents can’t challenge a particular placement, what
good is the act?
beg/[r. WRIGHT. I am talking about appropriate placement versus

t.

Mr. WiLLiams. Well, if they can’t challenge what you believe is
appropriate placement and they believe is inappropriate place-
ment, where is the act? What protection do they have v. der this
law? Are you going to determine what is appropriate placement
and parents not be able to question that?

Mr. WRiGHT. There is a committee made up of parents, teachers,
psychologists, diagnosticians, and administrators who determine
what is appropriate placement and once that is agreed upon, then
to challenge it—and then it is determined by the courts that it is
appropriate—then I think we have wasted a lot of time and ex-
pense because we often get into what a parent wants and what the
professionals have agreed is appropriate, and I think there is
where the difference is.

Yes, a parent should have the right to pursue it even beyond a
committee, but all I am saying is if you have a group of profession-
als that have agreed that that is appropriate placement and then
they go on with litigation and it is still upheld by the courts that it
is appropriate, then I think the school district should be entitled to
the expenses for that litigation.

Mr. WiLLiaMs. You mention in your testimony, quoting now:
“Once attorneys are involved, mediation becomes more difficult
and in fact, they are much more likely,” you say, “to draw out the
process rather than make any valid attempt toward a speedy solu-
tion.”
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How does it benefit parents to ever permit or encourage their at-
torneys to delay resolution of a complaint?

Mr. WRIGHT. It doesn’t benefit the parents or the child. That is
the point. I sm saying that sometimcs attorneys advise their clients
to draw it out, take it to court, and all it is doing is hurting aad
delaying the placement of the child, when possibly tke school dis-
trict could mediate the problem with the parent.

Once an attorney is brought in, and particuisrly if both attor-
neys get involved, it reaily becoraes ar. adverrarial relationship.

Mr. WiLLiams. It seems to me, if I may say, Mr. Wright, that we
are really on the maigin ¢ questioning attorneys’ ethics nere and I
guess one can do that privately, Lut I con’t know that we ought to
hring the heavy hand of the law down based on our ow i personsl
judgments of unethical attorneys.

Mr. WriGHT. I wouldn’i want to do that fer the world. I am sit-
ting next to one here that I think a great deal of, Yut—

Mr. WiLciams. Well, we appreciate having your testimony and
you will notice we have had you out of here in time to catch your
plane. We zppreciate your counsel and you being here today.

N Mr. WriGHT. Thank you, sir. I appreciate the opportunity to be
ere.

Mr. WiLLiaMs. Ms. Arnold, you may proceed.

STATEMENT OF JEAN A."NOLD, ATTORNEY, BLACKSBURG, VA,
REPRESENTING THE NATIONAL SCHOOL BOARDS ASSOCIATION

Ms. ArNowp. Thank you, Mr. Chairman, and members of the
¢ )mmittee.

My name is Jean Arnold, and as Mr. Wright ind ated, I am an
attorney from Blacksburg, VA. I am present today as a representa-
tive of the National School Boards Association and the National
Councii of School Attorneys.

We thank you for the opportunity to comment on this legislation
and to work so closely with the committee staff on the bill. The
scaff, in our opinion, has done an excellent job on this very impor-
tant piece of .egislation. This is a particularly . . ‘srtant subject for
me, as | have specialized in the area of education for the handi-
capped law for the past 8 years.

I was formerly en.ployed by the law firm of Brycewell & Patter-
son in Houston, TX, where I worked with school districts in ensur-
ing compliance with the Federal statutes governing the education
of handicapped children. I served for 2 years as chairman of the
board of directors of Advocacy, Inc., the protection and advocacy
system for the State of Texas.

I have also represented parents in due process hearings; I have
served as an impartial due process hearing officer in Texas as a
time when five hearing officers served the entire State; I have
since traveled to a number of States to conduct hearing officer
training sessions; I now teach a graduate course for Virginia Poly-
technic Institute & State Universit-, as does my fellow euist,
Mr. Weintraub, entitled “Legal Aspects of Educating Handicapped
Children.” I currently represent a number of school distr’_:s in spe-
¢;a) education matters, and I am the daughter of a handicapped in-
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dli:iridual. My mother lost her vision entirely when I was 4 years
old.

You have our written testimony. We would like to request that
that be put in the record.

Mr. WiLLiams. Without (;léiection. All written testimony will be
included as part of the record.

Ms. ArncLo. Thank you.

I will address the major concerns of the National School Boards
Association by refen-inﬁ to the nine-point statement of specifica-
tions which represent the intent of this committee that was given
to us. We will comment on each of the nine quickly.

Our timmary concerns revolve around items No. 1 and No. 6,
which deal with sections 2(b) and 3(a) of the proposed legislation.

First, on point No. 1, we support your intent to award attorneys
fees incurred during the judicial proceedings in these actions and
not those incurred during the administrative process. However, the
lan, of the bill does not do this.

ou h.ve made it clear that only a judie, as opposed to a hear-
ing officer, can award the fees, however, the limitation on the fees
to be awarded is not in the bill. You say in your specs that the fees
are fcr litigation only, but the bill does not coatain that limitation.
This speclgc Initation language needs to be in the bill itself.

Our second major concern i8 with item 6. Your specifications pro-
vide that parents exhaust administrative remedies and not skip
them in favor of some other statute, but the statutory language as
drafted does allow nts to bypass the 94-142 process, which -,
as you know, specifically designed as the mechanism for assu
the provision of a free appropriate public education for handi-
ca children.

en a child has special educetion needs, he or she is entitled to
an individualized educational grogram and a large number of other
procedural safeguards under 94-142. In our written testimony on

e ¢, we list some of these procedures and that list is not compre-
ensive.

NSBA believes in thase procedures and we also believe that par-
ents and school districts must be required to follow them.

The relationship of parents and school districts was stressed in
the leﬁislative history of Public Law 94-.42 when Senator Jennings
Randolph spoke, calling the cooperative effort between parents and
schools the most important part of the act. It has recently been
stressed by the U.S. Sugeme Court in the case ¢f Rowley v. Hen-
drick Hudson Central School District, where they talk about the
im&ortance of parental involvement in the process.

, a8 school systems, do not want to be precluded from the op-
portunity of receiving information about a handicapped child from
the parents who have information that we cannot receive from
anywhere else. We don’t want the parents to bypass the Public
Law 94-142 tprowss by jumpg# into the filing of a Federal com-
plaint with, for ins‘ance, the Office of Civil Rights.

I want to stress that if the right to file a complaint witi the Fed-
eral Government is essential ‘o assuring a handicapped child’s
right to an education, then we don’t want to see that right taken
away. We just want to assure that the process already set up under
94-142 is utilized.
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Skipping down to point No. 9, regarding informal meetings with
parents, we understand the frustrations that have been expressed
to the committee regarding the procedures under 94-142 and the
apparent effort to delegalize the process, but we feel that this sec-
tion is redundant with the procedures already existing under 94-
142. In order to make the administrative proceedings evan more
workable, we would rather see some alternative langv:g: used in
that section, and we would be glad to work with you on that.

Going back to point No. 2, the National School Boards Associa-
tion has no problem with that point.

Point No. 3, concerning delaying the procedures, we think that is
a very good idea and we would support that.

Point No. 4, regarding the definition of fees and other axpenses,
in this regard, we would prefer to see the committee adopt similar
language to that used in other pieces of civil rights legislation, for
instance, section 1988, simple language that says the court, in its
discretion, may allow the prevailing party a reasonable attorney’s
fee as part of the costs.

On point No. 5, we have no problem.

Point No. 6, I heve already discussed.

On point No. 7, we could not understand why the entire law was
not made retroactive. Additionally, we felt that there should be
some cutoff date to how far back a y could gu. For instance,
could a case that was resolved in 1979 and attorney’s fees denied
by the court, could that case be reopened on the question of attor-
ney’s fees?

inally, on point No 8, we are in support of that provision re-
garding disclosure of hearing results.

We thank you for the opportunity to comment on this leiislation
and we would be glad to respond to any questions you might have.

[Prepared statement of Jean Arnold follows:]

PREPARED STATEMENT OF JEAN BILGER ARNOLD, BoARD OF DIRECTORS, NATIONAL
CouNCIL OF SCHOOL ATTORNEYS, ALEXANDRIA, VA, ON BEHALF OF THE NATIONAL
ScHooL BoarDs ASSOCIATION AND NSBA COUNZIL OF SCHOOL ATTORNEYS

Prerace

My name is Jean Bilger Arnold and I am a member of the Board of Directors of
the NSBA Council of School Attorneys. Under the aegis of the National School
Boards Association, the Council of School Attorneys was organized in 1969 to pro-
vide a national forum on the - ~ctical legal problems f: by local public school
districts and the attorneys w  _.rve them. The Council has more than 1900 mem-
bers, with representatives from a'most every state and the District of Columbia.

The National School Boards Association is in its 44th year of sarvice, its member-
ship including the 50 state school boards associations, the na.jon's local school
l‘zttards. and the Council of Urban Boards of Education and the Council of School

orneys.

L. INTRODUCTION

The NSBA Council of School Attorneys and the National School Boards Associa-
. * honored to present their views on the proposed handicapped Children’s Pro-
« ..on Act before this subcommittee.

Ve reaffirm out support of the Educational for All Handicapped Children Act
(tt EHA) which has enabled our public schools to provide an appropriate education
to handicap) school children. In enacting this statute to protect the right of
handicapped students to public educational services, Congress properly i
that the states could not bear the entire financial cost of such an undertakiug.
Thus, under the EHA states may qualify to receive federal funds for the education
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of the handicapped if they comply with the conditions set forth in the law. One of
the most crucial of these conditions requires a recipient of funds under the EHA to
establish a process to develop individual educational plans (IEPs) for each handi-
capped child and to provide parents of a handicapped child an opportunity to chal-
lenge any plan they believe inappropriate to their child’s needs.

I1. THREAT TO IEP AND DUY PROCESS PROCEDURES

A. Benefits of current cooperative process

The IEP process aud the due process procedures as equired by the EHA reflect
congreesional intent to provide a mechanism for early and informal resolution of
irsues concerning the availability of a free appropriate public education to each
handicapped child. Congress intended the development of an IEP to be a cooperative
effort, wisely recognizing that the needs of lmm&:égod childrep are best accommo-
dated by encouraging parents, schools and other education and therapeutic profes-
sicnals to work together to formulate an individualized - vlan that is appropriate to
the child’s educational neods. In the event that a child’s parents are not satisfied
with the school’s proposed plan, they may soek to resolve their differences through
the comprehensive scheme of due pr:cess procedures and protections that the Act
accords them including: L .

The right to obtain an independent educational evaluation of their child; written
notice before any changes in the child’s placement or tirufmm are implemented; the
opportunity for an impartial due process hearing by the local education agency; im-
partial review by a state education agency; and, the right to judicial review, where
necessary.

B. Availability of attorney’s fees at administrative hearing level

NSBA believes that the pre-litigation procedures established by the EHA should
be allowed to remain informal and cooperative in nature so that parents and school
personnel can work toward mutually acceptable resolutions of any disagreements in
as expeditious a manner as poesible. We urge you to avoid enacting any amendment
to the handicapped law which would tend to produre polarization between parties
and an adversarial approach to determining edvcati. ..al issues.

the current language of the amendment ‘Sec. 2(B)) does not adequately
shield the EHA’s informal mechanism for deiermining a handicapped child’s educa-

tional neads from becoming an adversarial process overwhelmed by legal complica-
tions that postpone final resolution of the cﬁapute and result in a disservice to the
handicapped child in securiug an appropriate education. Whenever there is the _m
sibility of recovering legal fees, the presence of attorneys inevitably increases. Th
is why IliSBlA and the Covncil oppose legislation | » provide legal fees at the adminis-
trative level.

We appreciate your sensitivity to this issue. However, although the avowed pur-
pose of the provision is to make attorney’s fees available only for lit.it’ation costs and
not for fees incurred in seeking administrative remedies, the currently proposed lan-
guage could be interpreted to permit a court to award attorney’s fees for the 1
costs associated with administrative hearings. The simply states that t
court may make an award of attorney’s fees to a prevailing party in any action
brought under the subsection providing for judicial review. This does not necessarily
restrict the award to costs attributable to court proceedings.

The language could reasonably be interpreted to indicate that, although only a
court, as opposed to a hearing officer, has authority to make awards of nttornei‘a
fees; the award is nur limited to fees incurred for representation in court. Since the
intent of the provision is to limit a court’s discretion to making awards only for liti-
gation costs, additional clarification is needed.

This is especially true when it is considered that some courts, prior to the U.S.
Supreme Court decision in Smith v. Robinson, awarded attorray's fees for work
done in connection with adrministrative hearings held under the . See, Depart-
ment of Education v. Valenzuela, 524 F.Supp. 261 (D. Hawaii 1981); Ga?' v.
Cronin, 542 F.Supp. 102 (N.U. NIl 1982); Turillo v. Tyson, 585 F.Supp. 557 (8.R.I.
1982). While it is true that other courts have determined that attorney’s fees are not
available for the costs of administrative hearings, the fact that any court decided
prior to “he enactment of any attorney’s fees provision under the that prevail-
ing part.es can recover the legal costs of administrative hearings, demonstrates the
necessity of language that unambiguously limits the recovery of fees to the costs in-
curred at the judical review stage.

The disagreement of courts over whether attorney’s fees should be awarded for
costs associated with administrative hearings hinges on their differing conclusions
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as to the applicability of the Supreme Court decision in New York Gaslight Clud,
Inc. v. Carey, 447 U.S, 54 (1980), to the Educatic 1 for All Handicapped Children Act.
In Carey the Supreme Court held that “§§ 706(f) and 706(k) of Title VII authorize a
federal-court action to recover an award of attorney’s fees for work done by the pre-
vailing complianant in state Tgroceedmg: to which the complainant was referred
pursuant to the provisions ot Title VII.”

Courts that have awarded attorney’s fees for the costs incurred at administrative
hearings held under the Act have reasoned that since the EHA, like Title VII, re-
quires parents to first exhaust their administrative remedies before nekmf judicicl
relief, then prevailing parties under the EHA are also entitled to recover legal fees
for the costs of proceedings to which they must submit under the federal statute
before going to court. It is not implausibie to assume that other courts without the
benefit of congressional guidanre on this issue will find the Supreme Court's reason-
ing in Carey applicable under the Handicapped Children’s Protection Act. In order
to avoid any confusion cn this issue, we strongly mﬁ:lat that the present proposed
language be modified to reflect clearly the intent to limit a court’s discretionary au-
thority to awarding fees only for the costs incurred during the litigation phase of
any dispute arising under the Education for All Handicapped Children Act.

III. RELATIONSHIP BETWEEN EDUCATION FOR ALL HANDICAPPED CHILDREN ACT AND
SECTION 504 OF THE REHABILITATION ACT

NSBA urges the Committee to clarify the meaning of Section 3a) of the Handi-
capped Children’s Protection Act. The should reflect congressional intent to re-
quire that parents and guardians not bypase by means of Section 504 the adminis-
trative procedures under the EFIA when the latter statute applies. NSBA further
requests that the bill be clarified to provide that handicapped student plaintiffs
msoanecthnWonlywhemtheEIIAdounot&omtherixhuofmdpmﬂ
remedies to the handicaﬁl;:d individual. If Section 504 is simply a superfluous claim
that adds nothing to a dicapped child’s substantive right to a fre:‘:ﬂ;)pdnto
public education, then handicappped plaintiffs should be limited to relief
under the EHA. To provide ctherwise would allow handicapped plaintiffs to forego
the administrative procedures in the EHA and file a complaint, either with OCK or
S s e mfn ?;o funding the tl; posed i also

Because the is a ing statute, the presently pro ianguage
Permits a handicapped complainant to seek relief for grievances which are essential-
{‘ disputes over the appropriate educational placement of a child by requesting that
the Office of Civil Rights (OCR) of the Department of Education take action on an
alleged Section 504 violation while also petitioning the De; t's Bureau of Edu-
cation (BEH) to investigate a complaint under the EHA. Such dual jurisdiction over
what is essentially one claim is inconsistent with congressional purpot es in enacting
the EHA and furthermore repreeents poor ment of nt resources in
times demanding the utmost in fiscal responsibility. It also p an unn A
additional burden upon school districts that must respond to investigations by
offices of essentially the same facts.

NSBA, of course, does not proj that OCR’s jurisdiction over handica;
claims should be totally eliminated but it should be restricted to claims that
outside the coverage of the EHA. As noted above, the EHA establishes comprehen-
sive measures that give full protection to the rights of handica; children to a
free appropriate lic education. If a child’s parenis decide to bring allegations
before a federal agency that their child has not been accorded thilrrligt by a local
%:i‘:;{tate educational institution, the proper entity to investigate such a claim is

, not OCR.

This does not preclude OCR from exerdniﬁ“j:;isdicﬁon over all grievances that
might be brought by handicapped plaintiffs education issues. re are situ-
ations in which Section 504 would apply and the EHA would not. A closer look at
Section 504 will demonstrate when this could occur.

Section 504 is designed to assure that federal funds are not used to support pro-

ams and activities which discriminate against handicapped persons. There was no

ebate in th: Congress on the provision and no committee reports exist to more
fully develop the intent of Congress in pauilgnthe section. However, the Depart-
ment of Education regv.'ations under Section indizate that the provision is de-
signed, at least in the context of education, to fill the gap where states such as New

exico which until rocently had refused funding under the EHA. See, 34 CF.R.
104.36 (comment).

Section 504 is broader than the EHA in that, to fall within its bounds, a child
must have “a physical or mental impairment which substantially limits one or more

[
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major life activities.” The EHA definition, in contrast, is keyed to whether the child
is in need of special education. If, for example, the only “handicap” of a student is
being afflicted with severe facial disfigurement or a disease such as “herpes”, he or
she would be “handicapped” under Section 504 but not under the EHA.

Additionally, Section is broader than the EHA in that it applies to al! federal
grantees, including transportation systems, hospitals, colleges, and universities, etc.,
not just elemen and seeondnmhools.

Section 504 is narrover the EHA because it prohibits discrimination,
but does not make affirmative requiremen's. Southeastern Community College v.
Davis, 442 U.S. 397 (1979). Questions involving the two measures merge in the pri-
mary and secondary education context only because states that receive EHA fund-
ing must create an array of services so as to provide some program from which each
handicapped child can benefit. Identifying that program is much the same as deter-
mining appropriateness. Section 504 might be a basis for a claim where a child is
completely excluded from school without opportunity for any of the administrative
protections in the EHA, but where the claim relates to the “appropriatenees” of the
program or services, EHA is the sole remedy. Timms v. Metropolitan School Dis-
trict, No. 82-3084 at n. 4 (7th Cir. Nov. 18, 1983).

Under Section 504, if the district does not make such efforts on behalf of non-
handicapped students, it is irrelevant that the district never contacted the parents,
never looked at the reports of the parents’ independent evaluator, never gathered
together the district's personnel to -stablish an IEP, etc. Certainly, under section
504, mnu need not be consulted before a change in placement is made, although
the requires not just consultation but consent. )

There are also substantial differences in the due process requirements of saction
504 and the EHA. Since section 504 is a non-di inatior. statute, handicapped
students are entitled only to the same due process procedures to non-
hend.capped students, i.e., those required under Goss v. Lopez, 413 U.S. 566 (1975)
and its progeny. The same is true under the United States Constitution and, thus,
42 USC. 1983. However, EHA goes farther than Section 504 and requires a full-
scale hearing before an independent hearing examiner, the right to counsel and sub-
stantive rights such as due process hearing before a change in placement is made if
the parents and district disagree as to placement. .

The point is that handicapped plaintiffs who are asserting claims of a violation of
their right to a free appropriate public education are fully protected by the provi-
sions of the EHA and do not need recourse to section 504 except in those instances
where the EHA clearly does not apply.

IV. CONCLUSION

_What MSBA is asking you to do in regard to the Handicapped Children’s Protec-
tion Act is to clarify through modification of presently ambiguous language some of
the asserted purposes of this bill and to place appropriate limitations upon the use
of Section which make good management sense while assuring handicapped
children of the rights that the EHA accords them. These changas, we believe, will
work to the benefit of both school districts and the handicapped children they serve
by ensuring that the IEP process and administiative hearing procedures remain ar
informal, cooperative affort to secure educational placements and services that are
satisfactory to all. ]

NSBA and the NSBA Council of School Attorneys offer whatever services they
can render to this subcommittee and other members of Congress in shaping a stat-
ute that will reflect these goals.

Mr. WiLLiams. Thank you very much.
Mr. Weintraub.

STATEMENT OF FRED WEINTRAUB, REPRESENTING THE
COUNCIL FOR ZICEPTIONAL CHILDREN

Mr. WEINTRAUB. Mr. Cheirman and members of the committee, I
am Fred Weintraub, assistant executive director of the Council for
Exceptional Children, and on that regard, represent 50,000 persons
involved in the education of handicapped children throughout the
United v .-tes and Canada. We commend the subcommittee for in-
troducing H.R. 1523 and expeditiously scheduling this hearing.
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CEC played a major role in working with Congress in the design
and passage of 94-142 and for the past decade, we have worked ac-
tively throughou: the country to assist in its implementation. Last
July, we reacted, along with many others, with shock at both the
logic and implications of the Supreme Court’s decision in Smith v.
Robinson. We, alor.g with others, call upon the Congress to take
corrective action.

The bill introduced last year by this body wept beyond simp]
correcting Smith v. Robinson by the fact of permitting attorney’z
fees to be awarded under 94-142, instead of section 504. Because of
this new issue, we urged the Congress last year to carefully exam-
ine the issues befor_ taking action and we commend you for taking
that approach.

As Part of our ongoing examination of this issue, we formed a
task force to explore in greater detail the issues raired by the
court. A copy of the report of this task force is attached to our
i designing 94-142, th Co snized that simpl

esigning 94-142, the Congress recogai t simply guaran-
teeing handicapped childien access to an education was not suffi-
cient to meeting the children’s educational needs. Thus, it chose to
guarantee a free appropriate public education.

Congress also ized that each child’s special educational needs
would be different, and thus a single standard, or even multiple
standards, defining appropriate would not suffice. The Congress,
with great wisdom, established a process approach to determine
what is appropriate.

The essentials of that approach are: One, that there is a determi-
nation of what a child’s special educational needs are and what
services will be provided must be made around the individual
needs of that child; two, that parents and schools have an equal in-
terest and opportunity to participate in resolving the question of
what is appropriate for the child; and, three, that when parents
and schools disagree, that there be a fair process available to re-
solve differences in the best interest of the child. It is our belief
that the process approach on the whole is effectively working.

The issue before the subcomn.ittee today, precipitated by Smith
v. Robinson, is how to assure the existence of fair procedures to re-
solve differences in the best interests of the child when the parties
cannot af':e, and I commend both the ranking and minority rank-
ing members for their comments relating to the degree in which
there is disagreement. There is very little disagreeinent out there,
but we must have procedures to resolve disagreement when it does
exist.

In this rﬁard, we have identified four overriding principles: One,
that ¥ederal policy should assure that there is an effective balance
between the iights and responsibilities of parents and those of the
schools; two, that Federal and State policy, including fiscal policy,
should encourage the resolution of disagreements between parties
in the shortest period of time and in the mcst cost-effective manner
for all parties concerned; three, that the rights of individual profes-
sionals must also be considered in a manner equal to the rights of
parents in the schools; and, four, that while utilization of the
courts and participation of the legal community is an eseential
right possessed by all parties, policies should not encourage or

4
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weigh in favor of legal resources as opposced to other forms of com-
plaint resolution.

In addressing these issues, it is essential that we keep in mind
several points. First, the question is not whether parents or schools
are right, the issve is what is appropriate for the child. We must
presume that both parents and schools are equally committed to
that cojective.

Second, the educational needs of handicapped children exist in
the prasent, and protracted disputes may often be counterproduc-
tive 1o the educational interests of the child.

Third, the process under 94-142 is a human interaction system
designed to make educational decisions within a ] framework.
The most critical i ient to effective decisio ing is commu-
nication and trust. ile legal processes are the central rights of
all parties, it should not become a substitute for more appropriate
strategies for facilitating communication and trust.

In regard to H.R. 1523, CEC takes the following view: We support
the awarding of attorney’s fees under 94-142 when parents prevai:
in court. In this regard, we support the view that the court should
have discretion as to whether fees should be awarded and that the
amount of the fees should be based on the nature of the issue, the
behavior of the parties and factors related to reasonable cost.

Sccond, we support restoring the relationship between 94-142
and section 504.

Third, we support making available alternative strategies for re-
solving differences between parties as long as such strategies do
not subvert th > rights of the parties involved or unduly protract ef-
fective decisionmaking.

Fourth, we su%%ort requiring that hearing decisions and State
appeal decisions be made available to the public with appropriate
confidentiality protections for parents, children, and professionals.

Fifth, we support prohibiting the use uf 94-142 program funds for
the payment of attorney’s fees awarded under this act.

I would briefly like fo address two issues that are not presently
contained within the bill. First, we believe that State. 1 play a
more active and qualitative role in the process if we are going to
reduce tl.e need for litigation and encourage better decisions early
in the process. We must remember that under 94-142, States are
responsible for assuring the free appropriate public education of
handicapped children. In all States, either the State conducts the
hearing, or the hearing is conducted by the local school district
then there is an avenue for review by the State. Thus, in all cases
where the process is utilized, the decision that goes to the court is a
gecision that has either been made by the State or reviewed by the

tate.

If the courts overturn the decision of the State, then it is obvious
that the State was either in error on procedural or substantiv
grounds. For this reason, we believe that if we want to reduce liti-
gation, if we want to speed 1‘1’p better decisions on behalf of chil-
dren, then what we want to do is encourage the State to conduct
their business in a better manner.

For this reason, what we suggest is that the committee examine
the issue of where the court overturns the decision o. the State,
that it is, in fact, the State that is held financially liable for its de-
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cisions, instead of placing that financial liability on the back of the
school district.

Second, while the process system is the appropriate means for re-
solving disputes, some issues arise that can be resolved through
other avenues if the parties involved knew that hey existed and if
those other avenues operated in an efficient and effective manner.

An example of this is the complaint procedure which exists
under the Education De ent’s General Administrative Regula-
tions, better known in Washington parlance as EDGAR. Under this
procedure, an individual or organization that believes that the re-
quirements of the law of 94-142, or any other education law, are
not being carried out can complain to the State, who is then obli-
gated to investigate and resolve tke complaint.

We believe that a number of the issues that presently are tied up
in the costly and time-consuming process of the due process proce-
dures under 94-142 could be resolved by a simple complaint to the
State under the EDGAR procedures. However, why isn’t this going
on? One is that the public, particularly parents, are generally un-
aware that this procedure exists. Second, the Office of Special Edu-
cation has generally not provided guidance to the States on how
this procedure should be operative. Third, the States generally do
not have this procedure effectively in operation.

We would urge the subcommittee to encourage the Department
of Education to strengthen the EDGAR procedures, to force them
also to work with States to make sure that these procedures are in
place and, in fact, the parents know they exist and know how to
use them so that some of the things that go into due process might
be more expeditiously resolved.

Thank you, Mr. Chairman, and we stand ready to work with the
committee.

[Prepared statement of Fred Weintraub follows:]

PrEPARED STATEMENT or THE COUNCIL FOR EXCEPTIONAL CHILDREN, REPRESENTED BY
FrepERICK J. WRINTP+- 3, Ags1sTANT ExecuTive DIRECTOR, DEPARTMENT OF GOV-
ERNMENT RELATIONS, RESTON, VA

Mr. Chairman and members of the Committee: I am Fred Weintraub, Assistant
Executive Director for Governmental Relations of The Council for Exceptional Chil-
dren. The Council for Exceptiona: Children (CEC) is the national professional orge-
nization of persons involved in and concerued about the education of handicapped
and gifted and talented children and youth. We commend the Subcommittee for in-
troducing H.R. 1523, the Handicapped Children’s Protection Act of 1985, and expedi-
tiously scheduling this hearing to consider this most important legislation.

The Council for Exceptional Children played a r role in working with the
Congress in the design and of P.L. 94-142, The Education for Handi-
capped Children Act of 1975. For the 1pant decade we have actively worked through-
out the country to assist in the implementation of this most im t Act. Last
July, we reacted, along with many others, with shock at both the logic and implice-
tions of the Supreme Court’s decision in Smith v. Robinson which fundamentally
severed the relationshiy between P.L. 94-142 vrotections and the protections under
Section 504 of the Vocational Rehabilitation A-t of 1973 and potentially other civil
rights statutes. We, along with others, called von the Jongress to take corrective
action. H.R. 6014 introdured by this body ol:thlyw went beyond lin‘xgly correcting
Smith v. Robinson by restoring the relati p between P.L. 94-142 and Section
504, but also for the first time permitting attorney’s fees to be awarded under P.L.
94-142 directly. Because of this new issue, we urged the Congress to carefully exam-
ine the issues before taking action.

As a part of our ongoing examination of this issue CEC formed a Task Force on
Smith v. Robinson to explore in greater detail the issues raised by the court’s deci-
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sion and to make recommendations concerning federal and state policy issues that
shgd_ be ti‘l:’dw'l e‘:d copy of thi:hreport is a%hte:lgtf tll;lzl sinetegnoent. tho
ring the years ing up to the . -142, | rough-
ly explored the problems associated with gucating handicapped chlllfdr:; The Con-
gress recognized that simply guaranteeing handica chil acceas to an educa-
tion wat::ot a}nfﬁcient in ing the chlldxé?’s ue:lt'i:nal needs,;ht:us it l::horlidto
guarantee a “free appropriate education.” Congrees realized that each child’s
special educational needlsm:ould be different and thus a single standard or even
multiple standards defining appro&r:':te would not suffice. The Col’alg- with great
wisdom established a process to rmine what is appropriate. essentials of
that approach are:
1 determination of what a child’s special educational needs are and what
services will be p.ovided must be made around the individual neads of that child.

_ 2. That parents and schools have an equal interest and o ity to participate
in resolving the question of what is ap riate for the chi
3. That when parents and schools di there be fair procedures available to

resolve differences in the best interests of the child.

1t is our belief that the process approach is on the whole working effective}jy. The
Rand Corporation (1982) in studyi théﬂoce- roported that fewer than 0.01 per-
cent of the students served under become the subject of a formal dispute.
While, as our Task Force rt indicates, there are some factors t]nttguantly con-
strain parents and schools m the level of advocacy envisionod in law, in the
vast maliority of cases perents and schools are worl together to reach mutually
agreeable determinations of ‘‘free appropriate public education.” .

The issue before the Subcommittee today, precipitated by Smith v. Robinson, is
how to assure the existence of fair procedures to resolve differences in the best in-
terests of the child when the parties can not agree.

In this our Task Force identified four overriding principals:

1. Federal policy should assure that there is an effective balance between the
rights and responsibilities of parents and those of the schools.

2. Federal and state policy, including fiscal, should encourage the resolution of
disagreements between parties in the shortest period of time and in the most cost
effective manner for all parties concerned.

3. The rights of individual prufessionals must also be considered in a manner
equaltotherifll;t:ofparentsmdtheschools.

4. While utilization of the courts and participation of the legal community is an
esuntialﬁghtpoueuedbywrﬁu.poﬁcynhmldnotmmmemwoighm
favor of legal resources as op to other forms of dispute settiement. ]

In addressing these issues it is essential that we keep in mind several points.
First, the question is not whether the parents or the schools are “right.” The issue
is what is appropriate for the child and we must presume that both parents and
schools are equally committed to that objective. Second, the educational needs of
handicapped children exist in the present and protracted disputes may often be
counter productive to the educational interests of the child. Third, the process under
P.L. 94-142 is a human interaction system designed tc mak: educational decisions
within a legal framework. The moet critical ingredient to effective decision making
18 communication and trust. While legal process is an essential right of all parties it
should not become a substitute for more appropriate strategies for facilitating com-
munication and trust.

More specifically, in regard to H.R. 1628 The Council for Exceptional Children:

1. Supports the award% of attorney’s fees under P.L. 94-142 w r‘nnq pre-
vail in court. In this regard, we support the view that the court should have discre-
tion as to whether fees should be awarded and that the amount of the fees should be
based on the nature of the issue, the behavior of the parties and factors related to
reasunable costs.

< Supports restoring the relationship between P.L. 94-142 and Section 504 of the
Vocational Rehabilitation Act of 1978. .

3. Supports making available alternative strategies for resolving differences be-
tween parties as long as such strategies do not subvert the rights of the paities in-
volved or unduly protract effective decision .

4. Surpom requiring that hearing decisions and state appeal decisions be made
available to the public with appelg;:fnta confidentiality protections for parents, chil-
drgngand pmfe'im he use of P.L. 94-142 funds for th t of

. Supports prohibiting the use . -142 program or the paymen
attomeggo fees awarded under this Act. .

There are two other issues that we urge the subcommitiee to take into consider-
ation. First, states must play a more active and qualitative role in the process if we
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g0 to court. In sll instances the state makes a determination and it is this determi-
nation that is at issue in court not that of the local school district. If courts overturn
the decision then the state was in error on either procedural or substantive grounds.
When this occurs it is because states have not appropriately trained and monitored
hearing officers or the policies and procedures of the state are not being implement-
ed consistent with the requirements of P.L. 94-142. If states were doing a better job
in thisareaofrespomibﬂityﬂxenbetterdedﬁomwouldbemndemupedim
ly, the need for litigation would be reduced, and less stress would be placed on the
judicial system and the _ _rties involved. It is eeuential, we believe, that this issue be
addressed. Atﬂueumeﬁmewebeﬁevethoeourulhouldl-e-feummthe
education agency whose decision is being reversed. For example:

1. If the parents wi:. 2 local hearing and the state education agency (SEA) re-
verses the decision on appeal, the SEA should be responsible for attorney fees if the
court finds in favor of the parents.

2.Ifthepmntswinorloaealocalhearing,andtheSEAﬁndlinfavorofthe
parents on appeal, the local education agency (LEA) should be responsible for attor-
ney fees if it appeals the decision and if the court finds in favor of the parents.

3. If the parents lose both the LEA hearing and the SEA appeal, the SEA should
be responsible forattomeyfeesifthecourtﬁndsinfavorofthnparents.

Placing fiscal accountability on the responsible parties, should encourage more ap-
pggat;l behah‘ﬁior he prespert, th ans for resol disputes

ndly, while the process system is e appropriate means for ving
some igsues arise that can be resolved through other avenues if the parties involved
know they exist and operate in an efficient and effective manner. An example is the

tion who believea that the requirements of P.L. 94-142, or any other education law,
are not being carried out can complain to the state, who is then obl*~ated to investi-
gate and resolve the complaint. For a number of issues the EDG4  smplaint pro-
cedure could be a more effective vehicle for resolving conflict than . pro-
cedure under P.L. 94-142, For example, a parent discovers that wnile his or her
child’s LE.P. specifies that physical therapy will be provided the school has refused
to actually provide it. This is an obvious violation of the law. The parent has the
right to complain to the state, who should be then obligated to require the lr'.hogl
district to carryout the LE.P. and provide the physical therapy. In example, this
is 8 much simpler and efficient approach for the parent. This alternative, however,
18 rarely utilized for the following reasons.

The public is generally unaware that it exista because it is not found in the P.L.
94-142 regulation descriptive material or training activities. .

2. The Office of Special Education has generally not provided guidance to SEAs in
this regard nor emphasized it in their monitoring.

3. States presently generally do not have this procedure effectively operative.

We urge the subcommittee to require the Department of Education to develop fur-
ther criteria for implementing the EDGAR complaint ures as they pertain to
Part B of the EHA, provide technical assistance to in implementing such re-
quirements, monitor SEA implementation, and to require that parents and profes-
sionals be informed about the availability of this procedure and the means of utiliz-
ing it.

We appreciate the opportunity to present our views to the subcommittee on this
most important issue and we stand ready to work with you in this regard.

REPORT OF THE CoUNCIL FOR EXCEPTIONAL CHILDREN'S Tasx Force oN Smrru Vensus
Rom:sogrg;A REPORT TO THE CEC GOVERNMENTAL RELATIONS CoMmMITTEE, JANU-
ARY 8, 1

CEC TASK FORCE ON SMITH VERSUS ROBINSON

Philip Jones, Chair, Professor and Coordinator, Administration of Special Educa-
tion, Virginia Tech
Harold Burke, Director of Special Education, Alexandria, Virginia Public Schools.
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Margaret Burley,! Executive Director, Ohio Coalition for the Education of Handi-
cagped Children.
tephen Conley, Director, Richmond, Virginia Cerebral Palsey Center. .
Carl Haltom, Delaware State Director, Division of Exceptional Children/Special

Carol Johnson, Sugervising Director of Assessment and Placement, District of Co-

lumbia Fublic Schoo

Scl}}eb‘lam Marti, Special Education Teacher, Fairfax County, Virginia Public
ools.

Thomas O'Toole, Director of Special Education and Related Services, Montgomery
County, land Public Schools.

In early November, 1984, the Council for Exceptional Children’s (CEC) Govern-
mental Relations Committee appointed a Task Force to study the issues resulting
from the Supreme Court’s decision in Smith v. Robinson and recommend to the
Committee any legislative response n-cessary. The Task Force met on November 26,
and December 19, at CEC Headquarters. The primary task during the first meeting
was to identify the issues resulting from the Supreme Court’s decision and develop a
discussion paper around the issues. At the first meeting, the Task Force members
agreed that input from concerned groups was necessary to assure that the Task
Force considered both sides of the potential issues.

Following the first meeting, the discussion paper was circulated to several con-
cerned organizations and individuals as well as the CEC Division PAN Coordinators.
Representatives of four national organizations and one individual were invited to
react to the discussion paper and interact with the Task Force on December 19. In-
vited to address the Task Force on December 19 were representatives of the follow-
ing organizations: American Association of School Administrators, Association for
Retarded Citizens, National School Boards Association, and United Cerebral Palsy
Associations, Inc. Also invited to was Martin Gerry, Washington based attor-
ney and former director of the U.S. Office of Civil Rights. Also in attendance at the
December 19 meeting were representatives of the American Speech, Hearing, and
Language Aseociation, National Society for Autistic Children and Adults, and the
National Education Association. Brief comments were heard from these three
groups and following the presentations the Task Force developed the policy recom-
mendations contained in tgis report.

BRIEF SUMMARY OF THE PROBLEM

In July, 1984, the United States Supreme Court ruled in Smith v. Robinson that
when an individual’s rights are covered under P.L. 94-142 they have no protections
or legal course of action under Section 504 of the Vocational Relabilitation Act of
1973, or other civil rights statutes. The rationale of the Court was that P.L. 94-142
was passed after Section 504 and is more detailed and specific; thus, the Congress
must have intended for it tc be the prevailing o‘policy. e there is just cause to
question the Court’s logic and interpretation of Congreesional intent, the decision
stands unless Congress acts.

There are many obvious and speculative implications of the decision. Perhaps the
most immediate one relates to court awarded attorneys’ feee. Under P.L. 94-142
there is no legal authorization for the courts to award parents who prevail in court
any reimbursement for the costs they incurred in pumxing their actions through
the courts. Historically, parents going to court sued under P.L. 94-142 and Section
504. Since attorneys’ fees were reimburseble under Section 504, the court could
choose to order such payment if the parent prevailed. Since Smith v Robinson elimi-
nated Section 504 as a course of action, there is no authority for the courts to award,
the payment of court costs. Many belisve that this will severely constrain parents
ability to exercise their rights under P.L. 94-142. Second, since P.L. 94-142 and Sec-
tion 504 were designed to work in tandem, it is believed that the loss of Section 504
and other civil rights statutes as a .ourse of remedy will severely limit the ability to
enforce the educational rights of l.andicarped children. For example, since P.L. 94-
142 places primaz enforcement in the hands of the state and monitoring of the
states in the hands of the federal government, the only base of federal appeal has
been to the Office of Civil Rights (OCR). With loes of the applicability of Section 504,
it is possible that OCR may determine that it has no authority to be invclved in
education of the handicapred issues.

! Joe Reed, attorney from Columbus, NH represented Margaret Burley during the meetings
and deliberations of the task force.
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In July, the House of Representatives and the Senate introduced companion legis-
lation, H.nggi4 a’ll'il:’ S. 3809, under the title “"I"he Hagdicapped Children'’s Ptl;oteo-
tion Act of .”” The proposed legislation would have done two major things: First,
Section 2 of the bills would have amended P.L. 74-142 0 authorize the courts to
award attorneys’ fees when parents or their representatives prevail in court.
Second, Section 3 of the bills would have clarified that when an individual ia pro.
tected by P.L. 94-142, they are still protected by Section 504 and other civil rights
statutes. Because the legislation was introduced in the closing days of the 98th Con-
gress, no time was available for hearings to be held on the proposed legislation, or
for interest groupe to carefully examine the bills’ implications. Most handicapped
advocacy groups supported the legislation as written and some education groups op-
posed it. CEC supported Section 3, noting that it would correct Smith v Robinson
and return policy to the status quo. CEC o};;poaed Section 2, arguing that it expand-
ed policy beyond what existed before Smith v Robinson and that this should not be
done without the opportunity to examine the impact, nor without the opportunity
for public input. While compro.nises were attempted, they could not be reached and
the proposed legislation did not pass befcre the Congress adjourned. It is expected

that legislation will be introduced in some form and considered when the Congrees
returns.

DELIBER * TIONS

At its first meeting on November 26, 1984, the Task Force discussed many of the
potential implications of the Smith v Robinson decision as well as fundamental
problems concerning the ability of parents, schools, and professionals to effectively
exercise their rights and responsibilities under P.L. 94-142. The Task Force agreed
that the following princirles should guide further Task Force Discussions:

1. Federal policy sh,uld assure t there is an effective balance between the
rights and responsibulities of parents and those of the schools.

2. Federal and state policy, including fiscal, should encourage the resolution of
disagreements between parties in the shortest period of time and in the most cost
effective manner for all parties concerned.

3. The rights of individual professionals must also be considered in a manner
equal to the rights of parents and the schools.

4. While utilization of the courts and participation of the legal community is an
essential right possessed by all parties, policy is an essential right possessed by all
parties, policy should not encourage or weigh in favor of legal resources as opposed
to other forms of dispute settlement.

The Task Force also raised a number of questions to consider with invited speak-
ers on December 19, 1984.

1. Is maintaining a relationship between Section 504, of the Vocational Rehabilita-
tion Act of 1973, and other civil rights statutes to P.L. 94-142 essential to assuring a
balance between the rights and responsibilities of parents and those of the schools?

2. Are awards of attorneys’ fees egsential to the balance? If the answer is yes:

a. Should fees be awarded at a lower level of the proces3 than court to expe-
dite conflict resolution?

b. Since states are responsible for the integrity and quality of the procedural
safeguards system, should stateg be responsible for assuming the fiscal liability
of attorney fees?

¢. Should federal funds be available for use by SEAs or LEAs to meet the
costs of attorneys’ fees?

d. Should professionals who are sued individually as part of an action against
a school u{:tem or state and who have to assume the cost of their 1 repre-
sen!{ation awarded attorneys’ fees if they prevail in court? If g0, who should
pay

3. Is the right of a uparent to bring a complaint to the federal government essen-
tial to the balance? If the answer is yes, should that complaint go to the Office of
Civil Rights, the Office of Special Education Programs, or some other agency?

4. Should, and if so how can, the procedure under the Education Department Gen-
eral Administrative Regulations (EDGAR) of complaint to the State Education
Agency be utilized to resolve procedural issue disputes? What other alternatives are
there that could be utilized to resolve procedural issues?

5. Are there alternatives to due procees hearings and litigation for resolving dis-
putes over substantive issues in a more efficient and effective, as well as equally
fair, manner? If so how can they be encouraged?
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6. As an alternative to awudinf or reimbursing for attorneys’ fees, should govern-
_ment at some level make available free legal assistance to parents who require it at
any level of the process?
. Do nts adequately understand their rights and resgonsibilitiea under P.L.
94-1427 If not, what shoulg be done to improve this situation .

The Task Force also collected and reviewed data regarding court decisions and
due process hearings in an attempt to develop a better understanding of the scope of
the potential problems created by the Court’s decision. For the period July 1, 1983-
June 30, 1984, the Education of the Hmdicafped Law Report roveals that decisions
were reached in 81 cases bafore state and federal courts. Data from lmmng
states reveals great variability in the number of hearings held during 1 . The
rangewasfmmOto49withonlythreestatumportingmorethan 12 hearings. The
majority of the hearings roported involved the issue to private school placement.

FINDINGS
The Task Force supports the iritial position CEC took on the eorrectivefl:ﬁiohtion
introduced late in the second session of the 98th The need for discus-

sion and study of the implications of H.R. 6014 and S. 8859 was not possible late in
the session. Time did not allow for bear::s! on the proposed legislation. Since it ap-
pears similar legislation will be introduced in the Compm of cre-
ation of the Task Force was not only appropriate, but the ntal Relations
Committee and CEC staff are commended for initia this activity. It is our belief
that humnﬁs and opportunities for public input should be provid Congrees
when ogg:lx erhglmgnif_iﬁant policy thx:aml-s. 'l‘hes':‘fask Fomeu;bslievu tht:lt) ﬂt?t; m
ommendations below will provide n eguards accoun!

tors not present in the bills introduced inmth Session.

RECOMMENDATIONS FOR POLICY AND ACTION

L. The Council for Exceptional Children strongly supports the resolution of dis-
putes at the lowest possible level in the minimum amount of time to assure that the
educ:ation of a handicapped child does not suffer during the procees of dispute settle-
ment. .

A. To aseure timely settlement of disputes, the SEA should develop a system to
assure that competent advice is available to the parents and the LEA at the lowest
possible level in di?ute settlement.

B. The LEAs and SEAs should develop systems and procedures which may serve
as alternatives to due procves ings and litigation with the assurance that the
rights of handicapped children and eir parents are not compromised in an at-
tempt to obtain a timely and fair resolution to disputes over substantive issues. The
utilization of mediation, negotiation, and ombudsman models a-e en when
both partiee agree to the utilization of such ractices. Such practices should become
the subject of ongoing study by SEAs and other parties interested in procedures for
dispute resolution.

. The Council for Exceptional Children supsocrn;a the continuation of & federal
complaint procedure as currently exists within where a violation of the rights
of a handicapped child Em evident.

III. The Council for Exceptional Children supports the award of attorney’s fees
under P.L. 94-142 at the discretion of the court on such factors as ability to
pey and the substance of the issues involved. Such a procedure, with the g ca-
tions below. is seen as essential to balancing rights between the schools and parents.

A. Such awards should be assessed agﬂmst the education agency which m de a
decision that is subsequently reversed in litigation. Examples: .

1. If the parents win a local ing and the state education agency (SEA)
reverses the decision on appeal, the should be responsible for attorney fees
if the court finds in favor of the parents,

2. If the parents win or lose in LEA hearing, and the SEA finds in favor of
the parents on appeal, the LEA should be responsible for attorney fees if it ap-
peals the aecision and if the court finds in favor of the parents.

3. If the parents lose both the LEA hearing and the SEA appeal, the SEA
should be responsible for attorney fees if the court finds in favor of the ts.

B. Attorneys’ fee awards should not be paid from federal program funds (Part B,
EHA), except that consideration should be given to permitting the use of P.L. 94-142
SEA administrative funds for this purpose. )

IV. The Council for Exceptional Children supports the authoriti::d responsibil-
ity of the SEA in administration and lugnrviaion of programs for handicapped ciul-
dren. The Council supports the strengthening and streamlining of SEA complaint
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procedures under EDGAR or othar avenucs and strongly encourages SEAs to make
parents aware of these avenues for complaints. Where policy issues are ths focal
point of a complaint, the SEA should clarify policy and disesminate the claiiflcation
to all LEAs a.d interested groups. The Council supports the efforte of the Office of
Special Education Programs, U.S. Department of ﬁ'ducation, ir. strengthening the
statl:m mom'grint ~~«tem and encourages SEAs to wvtrengthen monitoring systems
within states.

V. The Ceuncil for Exceptional Children autsrorts increased efforts on the part of
LEAs, SEAs, and all appropriaté governmental and voluntary es and -
zations to inform staff and parents of their rights and responsibilities for the educa-
tion of handicapped children.

OTHER CONSIDERATIONS

While not directly related to the issues arising from the Smith v. Robinson deci-
sion, the Task Force expresses concern in two areas. We are concerned that many
numumbletoexemiletheirﬁghuunderthepmcoduullafegundmof

7 10 function efeckivaly in the eyvim T e od financial resouroee neces

e vely in . aw of Tnevs while im-
u?tant. does not provideythe support that nts who do not have the
and otherwise, need to even enter the process. Study needs to be given to
better n!xppoxt systems for these parents. o ] .

Task Force members also .scame aware of litigation where individual employees
ware named as defendants 1a ald.tion o the employing agency. In such cases, the
individual eiaployee may incur costs of legal defense to protect their intsrests. The
Task Force recommends that in cases where an individual employee is au under
the direction of the employer and providing or services for
children based on acce, professivnal stan of practice that public be
utilized in the defense of the employee. The Task Force further recommends that
this problem become the subject of further study by CEC and other professional or-
ganizations.

Mr. WiLLiaMs. Thank you, Lir. Weintraub.

Mr. Bartlett.

Mr. BARTLETT. Thank you, Mr. Ckairman.

Ms. Arnol ], let me begin with your testimony just to n:ake sure.
I believe your testimony was quite good and quite complete, but let
me make sure that I understand. You are suggestiig a aeod to
clarify what you view as the technical ambiguity ~» that onl:
court-related or litigation-related fees would be rein Surced. As you
know, that is the intent of the sponsors of the bi '. and you are
going to suggest to us some language that could—yc-, are contend-
ing there is an ambiguity and it may or 1> —the drafting we have
may or inay not do that.

Ms. ArNoLb. Yes, sir.

Mr. BarTLETT. Under what circumsta_.es world the draft that
we I ave not—or allow more than just court-related costs?

Ms. ArNoLD. It doesn’t limit the award to merely judicial-—

Mr. DARTLETT. So it is no. an expressed limitation?

Ms. ArnoLp. Right, which is needed.

Mr. BarTLETT. And you would also have us, then, expreasly pro-
hibit the bypass of 94-142 procedures or administrative due process
direcily to Federal courts, so ]gou would also have us expressly pro-
hibit the bypass of 94-142 to Federal court. Is that your testimon y?

Ms. ArNOLD. Yes, sir.

Mr. Bartrerr. OK, and you provide some suggested ways of
doing that for us, also. One other question, and that is, how would
you build in——

Ms. ArNoLD. Unless it is—excuse me—unless it is a situation in
which 94-142 would not apply, would not provide the remedy.
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Mr. BartLETy. So in those cases in which 94-142 is applicable,
you would prohibit the bypass of the due process——

Ms. ArNowLp. That is correct.

Mr. BARTLETT [continuing]. Procedures.

Would you support or oppose any sort of a cap on attorney’s fees,
either an hourly rate or some sort of a—perhaps there is a way to
have this committee define—that the attorney would have to prove
up ﬁhat:? his rate is or something like that. Do you see that as a
problem

Ms. Arnowb. I think that would be very difficult for the commit-
tee to deal with. The marketplace c iteria, I think, is a fairly work-
able one. The marketplace tends to reflect what the—or the attor-
ney’s fee award under the marketplace criteria would reflect what
the regional market can bear. As you know, attorney’s fees vary
widely from place to place.

For instance, my fees in Texas, in Houston, were about three
times higher than they are now in Blacksburg, VA.

Mr. BartLETT. Would you have the Congréss give the courts any
%lid.mce at all as to how to set the attorney’s fees or are you satis-

ied thet courts are now setting them adequately?

Ms. Arnowp. I think that the courts have developed a number of
standards that are used that would work quite well with litigation
under 94-142 in determining the attorney’s fees awards.

Mr. BARTLETT. Mr. Weintraub, I wondered if you could elaborate
a bit. You suggested in broad terms that we should restore the re-
lationship between 94-142 and 504. Could you elaborate as to what
in this bili should be done? Does this bill do that or is there some-
thing else that needs to be done to restore that relationship?

Mr. WEINTRAUB. [ think the bill generally does that, and we sup-
port that. Fundamentally, that was what the Supreme Court undid
in Smith v. Robinson. at the Court said was that since 94-142
existed, the parallel legislation, section 504, was therefore nonap-
plicable. I think iu: designing 94-142. the Congress :ntended the two
to work together.

Certainly, as this committee kiiows, last year in iis efforts in
looking at monitoring, there was concern about the degree to
which the Office of Civil Rights and the Office of Special Education
wus effectively working together and the question of whether the
memorandum of agreement that used to exist—

Mr. BArTLETT. So you think this bill accomplishes that?

Mr. WEINTRAUB. 1 think this biil restores that relationship. I do
think and e with Ms. Arnold that somewhere we have got to
also look at how the two function ther, but I think the princi-
ple of restoring the relationship is addressed and we support that.

Mr. BarTLETT. Would you include, a8 we have Jone in this bill
some sort of mediation component or a right for that informal
hearin%vbefore the due process begins, the right to the parent?

Mr. WrINTRAUB. We have some concern about the way the lan-
guage is addressed or the age is set forth in the bill. We sun-
port the need for continual efforts at informal resolution. We hav
to look and make sure that in doing that, we don’t delay the proc-
ess and, in fact, protract it. The legislation presently permits medi-
ation. I think part of the issues and of some of the concerzna
thac Mr. Wr’ ;ht addressed are really issues that we nught to be ad-
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dressing to the State of Texas, or addressing to some of the States
as to why they have not utilized that authority for effective media-
tion and put that into place.

I am not sure that we need to require it. Once people have
r iched the point of safying, “Let’s go to a hearing because we dis-
agree,” I am not sure forcing them into informaj negotiation after
the negotiation should have already taken place, but I do support
the principle that you are trying to address. I am concerned about
some of the language.

Mr. BarTrErT. Thank you, Mr. Weintraub.

Mr. WiLLiaMs. Mr. Martinez.

Mr. MArTINEZ. No questions.

Mr. WiLLiaMS. Ms. Arnold, let me see if I understand your testi-
mony.

The Department of Education has issued regulations implement-
ing 94-142 and section 504. In certain respects, these tions
overlap Now, the fact that BEH, which is now Special Education
Programs, and OCR have shared responsibility regarding the rights
of handicapped childicn represents—quoting now from your testi-
mony—*“poor management of Department resources in times de-
manding tke utmost fiscal responsibili*:eg.”

Your solution, as I understand it, 1 to restrict OCR’s jurisdiction
and, you have a poiat, perhaps only one office within the Depart-
ment of Education should be responsible for ensuring compliance
with the various congressional mandates affecting the handi-
capped. But let me ask you: Shouldn’t that office be OCR instead of
SEP in light of OCR’s long history and experience with enforce-
ment and compliance?

Ms ArnoLp. We are not overly concerned as to which office
moni . 5 the compliance, as long as it is monitored consistently
and as long as the procedural requirements set forth in the regula-
tions are mandated.

Mr. WiLLIAMS. Let me be sure on one other point that I under-
stand correctly your testimony and your answers to Congressman
Bartlett, do you want the legisiation to specify that fees for media-
tion are not to be awarded?

b Ms. ArNowp. I am not sure that is the language I would use,
ut——

Mr. WiLLiamS. Let me have your language; you tell me what you
want, then.

Ms. ArNoLp. I would rather have some time to work with your
staff on that, but what we would like is a limitation that the award
of attorney’s fees would be for judicial proceedings, for time and
effort spent——

Mr. WiLLiams, Litigation rather than——

Ms. ArNoLD. Than the due process hearing procedures. Primarily
because we feel that that would drasticall ter the nature of the
due process hearing itself.

Mr. WiLLiams. We look forward to working with you on that.

Mr. Weintraub, in your testimony, you described the importance
of the selection and training of hearing officers. Would you expand
on that somewhat and tell us how it might relate to reducing the
numbers of cases that might go to litigation?
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Mr. WEINTRAUB. I think that we have to remember that there
are generally two types of issues that come up in the hearing proc-
ess. Again, we are emphasizing—as you indicated, there were only,
what, 1,400 hearings—but the issues are generally over what is ap-
propriate for the child. It is an educational decision. We are trying
to decide what is the free appropriate public education for that
child. The majority of the hearings deal with placement, deal with
related services, issues like that.

The second type of issue that comes up in a hearing relates to
policy. An example was the Tatro case in Texas, which dealt with;
is catheterization required or isn’t it required. There wasn’t really
much debate as to whether Andrew Tatro needed catheterization
or not; the question was, was the school required to provide it or
not. Those are generally the two types of issues that come up in a
hearing.

To do that, a hearing officer must, I think, be well trained in,
one, the requirements, the law and how the process can effectively
work and how to keeg the process on task; and two, is to know
what the policies of the State are and to know how to interpret
those within the light of the decisions that are being made.

In many cases, hearing officers are gelected in some States
simply because—in some States, they are selected because they are
lawyers, under the assumption that even lawyers ere a good idea
in this. I don’t know why lawyers in some cases are selected to be
hearing officers. In other cases, lawyers are simply selected on the
basis that they have had a lot of experience with handicapped kids,
not ne ily that they are effectively trained, that, too, that
their decisions are monitored not by the State agcees or disagrees
with the decision, but, that, in fact, the decisions are of the kind of
quality that need to be done.

If that was done, then I think there would be less prcvensity and
need to go to court. I think we also have to keep in mind thot the
court, in the Rowley decision, basically said that if the process is
carried out with good integrity, then the courts cre not going to
step in and make the kinds of decisions that Superintendent
Wright suggested that they are going to make, that the courts are
going to make educational decisions. The courts have said, “We
don’t want to do that.”

Where does the court get involved? The court gets involved when
the integrity of the system is not carried out in the way it should
be. I think the only way you can hold the integrity accountable is
to place the financial responsibility on the backs of those who
make the decisions.

Mr. WiLLiams. Thank you very much.

We ap’Fhreciabe the testimony of both of you and, again, of Mr.
Wright. Thank you.

Mr. WEINTRAUB. Thank 3 ou.

Mr. WiLLiams. We will call our second panel. Ms. Roberts and
Ms. Galarza.

We also welcome to the committee the gentleman from New
York, Mr. Biaggi; the geatleman from Texas, Mr. Loeffler, and 1
underscand, Mr. Loeffler, that you wish to introduce one of these
witnesses to the committee.
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Mr. LogrrLEr. I do, Mr. Chairman, and I thank you for the op-
Purtunity to play a small role in your hearings today.

It is my high honor and great privilege to be able to introduce
‘afore you and the members of this subcommittee one of con-
stituents, Ms. Beverly Galarza, from San Antonio, TX. Beverly has
worked diligently to effect changes in the law with respect to the
recuvery of attorney fees for the yrevailing party under the Educa-
tion of All Handicapped Children’s Act.

Mr. Chairman, and members of the committee, from time to
time, we travel hard throughout our congressional districts; we
return to Washington; we listen %0 all of the expert witnesses who
have been studying issues year in and year out and sometimes we
wonder why it is important for us to return home, Beverly is a case
in point that makes all Members of Congress feel that, in fact, it is
most important to be able to touch and to visit with those who you
represent and to do that on a one-to-one basis. :

We met in the latter part of last year and I was as impressed
with Beverly’s determination a8 I was with her own personal expe-
rience as a parent. These experiences are those that she will share
with you, Mr. Chairman, and members of the subcommittee today.

To you, Mr. Cheirman, and to the members and the staff of the
subcommittee, I particularly want to thank you for working with
Beverly. Particularly do I want to express my aﬁg:teciation and
thanks to my colleague from Texas, Congressman lett, as well
as his very capable staff who have joined me, my staff and Beverly
in making this presentation to you today. To all of you on the com-
mittee and to thoce of you in the audience today, when you hear
her spepk, you will know that she speaks from the experience to
avola.

Mr. Chairman and members of the committee, I will do every-
thing in my power to work with you to see that the problems that
she has confronted as a nt on behalf of her child and all handi-
capped who have to suﬂl::'r:he same experience never recur again.

ank you, Mr. Chairman, and members of the committee.

r. WiLLiAMs. Thank you, Mr. Loeffler, we appreciate that intro-
duction and particularly appreciate your interest and good guid-
ance in this important issue.

Ms. Galarza, we will start with you.

STATEMENT OF BEVERLY J. GALARZA, SAN ANTONIO, TX

Ms. GALARZA. Mr. Chairman, and members of the committee, I
am Beverly Galarza of San Antonio, TX. I am here today to testify
before this committee to tell all of you about m 5-year legal battle
to secure the guarantees of the Education of All Handica Chil-
dren’s Act for my son, Steven, about the fact that it is 1mpossible
for myself or any parent to pursue the act’s guarantees without
legal representation and why the act must be amended to ensure
that it is not flagrantly ignored by our school districts.

I am a single paren. and have always had to work full-time
hours a week to support myself and my child. My only son, Steven,
is severely handicap due to being developmentallv delayed as
the result of his cerebral cortex not veloping prop Steven is
12 years old. Although he has no verbal language, Steven commu-
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nicates through the use of a notebook-rtgpe binder which contains
approximately 13 of picture/word combinations and words
without pictures. He is learning to make very short sentences by
stringing three to six words together. Four years ago, when Steven
was 8 years old, Steven had no means of communication except to
laugh, ‘cry, and tantrum. Since the spring of 1982, Steven’s phg:incal
development has progresead from learning to crawl on his ds
and knees to sidestepping the length of a table, then to walking
with a walker. He can now walk holding my hand and just a few
months ago, he began taking some independent steps.

Steven is incontinent and we have been unsuccessful in our at-
tempts to toilet train him. Without our continued structured and
repetitive program, Steven is subject to behavioral outbursts and

on.

g:ring Steven'’s preschool years from 3 to b, his was
slow but steady thanks to a 12-month education provided through
the Head Start Program. An example of the banefits of a 12-month
program was that at 5 when he left the program, he could
stand and hold on to a litile walker and move it a couple of st:})a
However, when he entered public school, he was only tgzovn 9
months of school with no provision for the summer months.

As a consequence, after he left the 12month Head Start Pro-
gram, all of the learning Steven achieved from September to May
was lost during each summer. For example, he was not able to
walk with the aid of the walker again until he was 10 years old.

In September 1980, I asked my son’s school to provide a 12-
month school program for Steven. When officials refused, I ob-
tained legal representation and we pursued the State administra-
tive avenues Frovided by that act. It was not until 9 months later,
just as school was ending in May, that our case was heaid by a
State hearing officer.

Evidence was presented during a 2-day trial. Both the school and
I were represented by legal counsel. Although the decision was not
rendered until the end of 1981, more than 1 year after I had re-
quested summer schooling '~ ‘ling was favorable to Steven. We
had achieved what I had « sd from the beginning was due my
son under Federal law.

Our success, however, was short lived. In Februa.y 1982, the
school district filed suit in Federal district court seeking review of
the State education agency’s ruling; 2 years later, I was once again
awarded the relief I requested in 1980. However, in the process of
defending the State’s ruling and this relief, my attorneys expended
numerous hours briefing issues which the judge himself character-
ized as numerous and complex.

During the course of litigation, my lawyers were successful in
getting a preliminary injunction rec}uiring the school to give my
son summer school for the summer of 1983. However, this was only
after the court heard 5 days of evidence, mostly from experts, ani
required legal briefing on numerous procedural and substantive
issues.

In early summer of 1984, the Federal court upheld the State’s de-
cision, and after finding that I was the prevailing party, found that
I should be awarded my attorney’s fees. However, before the court
was able to determine the amount of such an award and enter an
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order, the Supreme Court decided in Smith v. Robinson that be-

cause Congress did not expressly state that fees were available to

g:rtles t:«lim preveiled in litigation under the EAHCA, none could
gran

Because of this decision, mtvj attorneys were not awarded their
fees by the Federal court. nfortunately, but predictably, the
school district has appealed the district court’s order affirming the
State agency’s decision requiring summer school to be provided. Re-
gardless of the appeal, I anticipate furiher legal battles prior to
every summer session.

I am here today because I am concerned not only for what lies
ahead in my case, but for those parents yet to come who may be
faced with problems that cannot be resoived between the parents
and school officials. I am convinced that without the act being
amended to include a reasonable award of attorney’s fees to pre-
vailing parties in any action dea.linf with the EAHCA, parents will
be unable to challenge their school district’s decisions and the act
ﬂ become an empty promise to the handicapped children of

erica.

Although a parent knows their child’s individual needs, their
knowledge and compassion do little good in the legal p i
built into the EAHCA when the school district attempts to escape
its responsibility to educate a handicapped child. .

We are not equipred with law degrees or the experience that
comes with being a lawyer. We are ignorant regarding procedural
rules. We are no help to the courts in researching or interpreting
and applying the law to the difficult questions posed by our cases.
The courts rely heavily on lawyers to brief cases and legal issues, a
task which a parent would be helpless to perform.

Also, at the administrative level, which is mandatory and criti-
cal, the school district will always be represented by counsel.

Issues are complex and evidence no less important than before a
court. Without an attorney, parents have little chance of prevail-
ing, despit.e the merits of their case. I cannot conceive of :Jarent
:}:temptmg to bring a case before a State agency or Federal court

one.

The injustice faced by parents without attorneys is especially
gevere in a case like mine where the parent prevaiis at the admin-
istrative level. I was satisfied with the decision of the State educa-
tion agency. I did not file a lawsuit in Federal court; the school did.
They have not stopped appealing and they won’t. There is no in-
centive for them not to.

I would ask you to think about the stubbornness of this school
district in Texas and about the children who one day may have
their rights under the law violated. Each of you should consider
whether attorneys in your districts would be willing or able to
become involved in a long, complex, and emotional case, knowing
that even if they prevail, that they would not be paid for many
hours and years of fabor.

In my particular case, my attorneys have spent over 700 hours
from the Pall of 1980 to the present.

These concerns are clearly spelled out in a letter which I would
like to submit to all of you as part of my testimony that my attor-
ney wrote to Congressman Bartlett at his request. The letter dis-
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cusses the amount of hours spent by my lawyer, both at the admin-
istrative level and in disirict court, as well as some of his own con-
cerns involving the act.

[The letter from Henry W. Christopher, Jr. follows:]

JonnsoN & CHRISTOPHIR,
San Antonio, TX., Februar 4, 1985.

U.S. Congressman,
Longworth Buildirg Washington, DC.

Dran COoNGRZSSMAN BartLETT You will recall that in November of 1984, my
client, Beverg Galarza, and I met with you to discuss our concerns about the
impact that the United States Supreme Court’s Decision in Smith v. Robinson will
haveonthaabilityofapamtwenfogeethemuofapamt and handica)
child under the Education of Al Handicapped Children Act (‘EAHCA”). Mrs.
lamandlappreciauverymuchthetimethatyountuidewallowuawexplain
our concerns to you.

At the time of our meeting, you requested me to provide you wit’. certain infor-
mation. Please accept my apology for delay in responding.

We did some research to try to isolate the number of cases that had been litigated
and taken up on appeal since the enactment of the EAHCA in 1976. I enclose a
Schedule of Citations reflecting those cases which have reached the appellate level
as of asgnmuma' tely the end of 1984 and which involved an effort by a parent and/
or handicapped child to exercise rights granted under the EAHCA. you will note,
there have been approximately 115 vases that reached the ~ppellate level in the
nineyeanthattheEAHCAhubeeninexi:tance,ora%nmtel 18 cases per
year. There have been, of course, other cases under the CA w&h dealt with
disputes between the various ntal agencies with regard to funding and
other technical disputes. The Schedule of Citations include thoss cases that
ep to have involved d::gutu between the parent-child and School District.

qou further requested information with to the procedures applicable to
Mrs. Galarza's efforts to pursue the rights remedies provided by the CA. 1
enclose a copy of the response that was received from the Texas ucation Agency
after Mrs. invoked her righte of appeal following the unfavorable action of
the Admissions, Review, and Dismissal Committee (“ARD Committee”). I further en-
close Disclosures of Evidence and Witness and Document Lists qxchmged between
the attorneys as required by Federal Regulations governing the EAHCA. Mrs. Ga-
larza’s exercise of her administrative remedy resulted in a two-day trial before a
Hearing Examiner, at which ten witnesses mnted testimony, primarily individ-
uals having expertise in various disciplines. witnesses included three psycholo-
ﬁim' two teachers, a Director of Special Education, and a pediatrician/neurologist.

total of 124% houuhadboenexpendedbyourﬁrm.primarﬂybyme,pﬁqrwﬂw
time the School District filed its Petition in U.S. District Cou.t exercising its right
to appeal the Administrative Order, which granted the relief requested by Mrs.

The Administrative Hearing was concluded in May of 1981, the Administrative
Order was issued in Jan of 1982, and the “u:rd by the School District was com-
maenced in February of 1982, Injunctive relief to implement the Administrative
Order,atleaotinpert,wuobtainedandremninedineﬁ'ectatthehmeofthetrial
before a U.S. Magistrate in May of 1983. That trial took one week to complete and
included testimony by 18 witnesees, who again were primarily persons with
tise in various disciplines. They inclu an crthopaedic surgeon, two oghm
therapists, two speec thel;?iltl, two occupational therapists, one doctor of educa-
tion, one doctor of special education, one pediatrician/neurologist, & psychol a

rinciple of a state school for handicapped children, and two teachers. As of July,
984, our firm had expended approximately 185 additional hours (a total of 310
hours), and an attorney who has worked as co-counsel had spent & ximately 400
hours. At that g:‘iint, the trial, including all proceedings before the United Siuates
District Judge, been completed. The case is now on appeal to the Fifth Circuit.

As I sta atthetimeofourmmtilmequiﬁdWre t her-
self and her child in exercising her istrative remedy under the CA. Gen-
erally, the parent will have no knowl of s’nmrocodunl and evidence requirements,
aor the ability to secure and organize evi to present the facts to the Hear-
ing Examiner. Unless there is a full and proper presontation of the fi the issues
cannot be fairly resolved. Furthermore, it is unlikalv that a parent can look at the
issue objectively. It would be a rare pareat .. *-nd the pressures of the
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“system” at the same time that parent is enduring all of the emotional upset that
exists in caring for a handicapped child and is being frustrated in that cmnt'l of-
forts to obtain the educational aid that isbelicvedggba required by the child.

The Administrative ing is extremely mmnt, because under the EAHCA
it creates a record for review by the Judge who any of the ini
tive Order and who will be expected to put substantial t on the facts elicited
at that Heari - A failure to properly present the facts and applicable law at the
administrative evelmyweureaultinaninadeqununoord,mdnlmingpnmt
would thenbybeeﬂ'octivelydeniedmapped.ltilﬁmplyunmrwupectlmt
to handle thomfmammbchmmnewbmdwhmloﬁchhmdww
nesses. The inequity is further in when School Distri
public monies to hire aa attorney to represent it in the ing.

There is no question that:lj:nntwillbeumblotocopowiththpmcadunlmd
evidentiary requirements inci ntal to an appeal of an Administrative Order to the
judicial level. Without representation, a parent losing at the administrative level is,
again, effectively denied the ability to utilize the remedies purportedly granted by
the EAHCA. The iuequity of the denial of an effective right of appeal is more
glaring when you consider a case where the School District has lost at the ini
trative level. If the t cannot be represented, all the School District has to do is
txppe::alt‘,l and the Ol-dg.;":;fu the Administrative Hearing Examiner will never be imple-
mented.

It is unfortunate that the issues involving the education of a handica; child
are as complex as they are, but a review of the cases that have reached appel-
late courts will reflect that this is generally true.

We talked about your concerns about the possibility that a parent who did not in
fact “win”, might nevertheless be allowed a recovery of attorneys’ fees. I have
thought considerably about your concerns, but have not been able to come up with
any rsolutionthantopermitnreeoveryofattomeyl'feumbotwudodml
parent-child who “prevails”. I realize that it is possible to have a difference of opin-
lon as to whether or not a parent “prevailed” in an individual case, but I know of
nobettersolutionthattopmnittheJudgewhohuhthhefacbtomahthat
decision. A reviewofthecnsuwillreﬂectthatthecourtsgonmllymuirethatthe
parent must hav. prevailed in & “substantial way”. Furthermore, the courts gener-
allymmfuﬂywmﬁniuﬂwﬁmcpentbyﬂwnﬂomeymbomtbntw
fees are awarded only for tha time reasonably and necessarily expended on those
issues upon which the plaintiff prevailed in a substantial way.

é‘

ingtoexpendthetimeandbearthaemotiomlshunoea-ary
rights granted by the EAHCA. I believe that while there ma be some unreasonable
parents, in most instances, there will be a substantial basis in fact for the relief re-
uested. Having experienced a ing under the EAHCA, I am convinced that if
the EAHCA is not amended 50 as to p de reasonable access to adequate represen-
tation by an attorney, the EAHCA mi t as well Le repealed and the Decisions left
exclusively in the hands of the School Distri who, after all, control the ARD Com-
be necemary 6. sebli sy orecepure veined sad ie o be enforced it would
n some ure a or
state agency,whichwouldbefumoreeootlyandhuefﬂciontthnpormitﬁngl
prevailing parent a recovery of attorneys’ fees incurred.
There 18 one other point thatlboﬁcvehdgniﬂuntinmpondingwthad;w-
addtional 454 porhage amemary S rney®, oce will cause & great deal of
io rhaps unnecessary on , 6Xpense in
by School Dutrf:ta It should be reme that even in those instances where an
attorney is compensated, he is compensated only at a reasonable hourly rate for
services rendered, and only with regard to time spent on those issues upon which
the parent prevailsd in a substantial way. Ge , then, even when a parent
wins, the attorney is not likely to receive a full hourly rate
ed in the case. In those cases where a loss occurs, nofoewillbopayable.Geneulln
an attorney is unwilling to take contingent fee cases, unless there is a reasonsb
expectation of a hij her recovary than a normal hourly rate if the case is won. The
must earn

reason for that is ttheeontlnfentfoecuuthntmlost be offset by -
ings in other cases. It is extremely unlikely that there will be many attorneys, and
cenainlinocompetentund ical ones, who will be willing to devote time to a case

unleutereil.omemeritinthecan.Hinmandl.ifhewim.mh-thunho
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would obtain from pursuing normal employment that is not as stressful as partici-
pating in a case involving the rights oF a handicapped child, and he further will
subject himself to no compensation if a loss occurs. Finally, I believe that it had
been generally believed in the educational community, up until the time of the De-
cision in Smith v. Robinson, that attorneys’ fees were recoverable by prevailing par-
ents. There have been a number of cases that have 80 held. Despite that pravum'g
belief, there has not been any substantial influx of litigation.

_You will recall tha! in to your question at the time of our meeting I ad-
vised that I would be available t~ provide testimony before any appropriate Commit-
tees of Cong: s, if uectedtodo-o.lahohavenecundthenameofannﬁomqy
in the Dallas-Ft. W amwhomayboabletog:videinformnﬁontoywonﬂm
issue, although I have not talked to him. He is Hor.cable Craig Enoch, who, I
believe, is now a State District J . It is my understanding he handled a case
under the EAHCA during his years of private practice.

Again, 1 wish to express my appreciation and that of my client for your willing-
ness to consider our views on this important issue.

With best regards, I am

Yours very truly,
Hxznry W. CHRISTOPHER, Jr.
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TexAs EpUCATION AGENCY,
Austin, TX, May 14, 1981.
Re Steven G. bnf Mrs. Beverly G. v. Alamo Heights Independent School District—
Docket No. 148-SE-581.

WiLLis W. LUTTRELL, Jr.,
Johnson & Christopher,
San Antonio, TX.

CaLviN E. Gross,
Superintendent, Alamo Heights Independent School District,
San Antonio, TX.

GENTLEMEN: This will acknowledge receipt of the request for hearing in the
above-styled and numbered matter. For Respondent’s information, a copy of the re-
quest i8 enclosed. Also enclosed i8 a copy of this Agency's procedures for hearings
concerning handicapped student.

Mr. James P. Williams has been appointed hearing officer in this matter. He will
contact the parties with additional information pertinent to the request. Please be
advised that although the hearing officer may discuss matters promural in nature,
hlfxs is prohibited by the Administrative Procedure Act from discuseing the merits of
this case.

Pursuant to Federal Rules and lations, 34 C.F.R., §§ 800a.571-578 (formerly
45 C.FR., §§121a.571-573), personally identifiable information must be removed
from all correspondence, exhibits and instruments filed in this matter. Accordingly,
please omit or blot out Petitioner’s surname, address, etc. from all material filed.

F. - additional information or assistance, please contact the hearing officer at the
address or telephone number noted below.

Very truly yours,
Mrs. ANNETTE HEWGLEY,
Administrative Assistant,
Office of General Counsel.
71.05 Hearings concerning handicapped students

Authority: Section 11.33, Texas Education Code, and Section 6252-13a, Vernon'’s
Texas Civil Statutes.

These rules are intended to brinf the procedures on hearings and ap of the
Texas Education Agency into compliance with Part B of the Education of the Handi-
capped Act as ame by Public Law 94-142, 20 U.S.C. Sections 1401 et seq. and
the applicable federal regulations, 45 C.F.R. Sections 121a.1-121a.754. These rules
sﬂugplement Rules 226.23.09.010-030, Hearings Before Local Boards, Rules

.71.01.010-.210, Hearings and Appeals Generally, Rules 226.71.02.010-.180, Hear-
ings of Appeals to the Commissioner, and Rules 226.71.03.010-.050, Appeals to the
State Board of Education, and are inunded to be applied ther witﬁ those rules
except where a conflict exists, in which case these rules shall prevail. Users of these
rules should particularly be aware that the time deadlines for hearings and a
involving handicapped children have been greatly accelerated to achieve comphance
with the federal regulations, 45 C.F.R. Section 121a.512, which require the public
agency hearing and decision to be completed within 45 days and state agency review
to ge comt&l’eted within 30 days unless appropriate extensions of time zre requested
and granted.

.010 Applicability

Notwithstanding any other provision in the rules for Hearings Before the Com-
missioner of Educution and the State Board of Education, the following rules shall
be followed in any case involvin% a change in the identification, evaluation, educa-
tional placement or provision of a free appropriate public aducation to a handi-
capped child. In such cases, 45 C.F.R. Sections 121a.1-121a.754 shall also apply.
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.020 Request for Hearing

A request for hearing must set forth in plain and concise language a substantial
complaint concerning a ruling, action, or fajlure to act by a school official, commit-
tee, or other local admiaistrative unit. The request must be file with the board of
trustees of the district and with the commissioner of education within 15 days after
the ruling, action, or failure to act forming the basis for the complaint.

.030 Hearing

A hearing officer appointed by the stats commissioner of education shall conduct
a hearing within 10 of the receipt of the request for hearing. The hearing sha..
be reco and transcribed by a court re&omr, who shall immediately prepare and
transmit a transcript of the evidence to the heari officer, with copies to the peti-
tioner and the board of trustees of the district. Withi 15 days after the close of '
hearing, the hearing officer shall prepare and transmit to the commissioner of eau-
cation a proposal for decision together with the origi transcript of the evidence,
with copies of the proposal to the petitioner and the of trustees.
-040 Notices to the commissioner of education

(8) Board of Tructees.—Within 10 days after receipt of the proposal for decision,
the b‘l’zart‘i:d trustee:h shall transnfpit to the commisgioner I?f tﬁ:ueation a fpotice stat-
ing whether or not the proposal for decisi ion is accepted. proposal for decision
is not acce; the notice shall also include proposed findings of fact, con-
clusions of law, and a proposed order reflecting the local board's view of the case.

(b) Within 10 days after receipt of the proposal for decision, the petitioner may
transmit to the commissioner of education a notice stating whether or not petitioner
agrees with the proposal for decision. This notice m:iy contain proposed findings of
f?ctl,nproposed conclusions of law, and a proposed order reflecting petitioner's view
of the case.

.050 Appeal to the State commissioner of education,

Within 10 days after the receipt of notices from the parties, the commissioner of
education shall consider the evidence, proposal for decision, and the notices from
the parties, and shall render and transmit to the parties a decision based on the
record made before the hearing officer.

.060 Appeal

If any party is diseatisfied with the final order of the state commissioner of educa-
tion, he or she ma aﬁ)eal to tho State Board of Education within § days of their
reoeirt of the ﬁnai order. The State Board of Education shall render a decision

on the record made before the hearing officer, along with any exceptions and
replies, within 30 days of its receipt of the notice of appeal. Briefs may be received
by the State Board of Education pursuant to the procedures on hearings and ap-
peals of the State Board of Education. No new evidence will be received and no oral
argument will be heard.

.070 State Board decision .

The decision of the State Board of Education shall be rendered and announced to
the parties and their counsel on the date of the hearing.
.080 Rehearing

A motion for rehearing shall be prerequisite for judicial review of the decision of
the State Board of Education and must be filed within 10 days after issuance of the
decision. Motions for rehearing shall be overruled by operation of law if not acted
upon within 30 days after filing.
090 Extension of time

At the request of any party, the hearing officer, commissioner, or chairman of the
State Bom of Education, as appropriate, may grant specific extensions of time
beyond the periods set out in these rules.
.100 Filing of documents

Documents shall be deemed filed ox;gr when actually received l&the designated
hearing officer, state commissioner of ucation, or State Board of Education.
.110 Construction of rules

These rules shall not be construed so as to enlarge, diminish, modify, or alter the
Jurisdiction, powers, or authority of local school boards or this agency, or the sub-
stantive rights of axy person.
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Docket N». 148-SE-581
Steven G. BNF, anp Bzvervy G., PErITIONER
v.
ALamo HmionTs INDEPENDENT SCHOOL DISTRICT, RESPONDENT
DISCLOSURE OF EVIDENCE

Before the IMparTIAL HEARING OFrFicER, TExAs EDUCATION AGENCY

To e HzArING Orricer: Pursuant to 34 CF.R. Section 121a.6808(aX3), Petirion-
ers hereby disclose to ndent the following evidence which they propose to in-
troduce at the hearing in this case:

(1) Beverly G., Petitioner in this ratter, will testify as to Bteven G.s disabilities,
her efforts to obtain appropriate education services for Steven G., the procedures

followed by Respondent wi to its decisions ing to services to Steven G.
and as to information di her in Steven G.'s education records and will
verify correspondence received from Respondent which correspondence and

records will be introduced into nce;
(2) Sylvia Wilson, Certified Special Education Teacher and Steven G.'s former
her,winbeealledtotuﬁfyuwsuvene.’ldiubuiﬁu,hhuniqupmbm
and individual learning characteristics, the extent of hiv regrassion upon an inter-
ruption in his education program, and his limited ability to recoup lost skills and
behavior control, his other unique education needs, and the appropriate education

needed to serve such needs;
()JohnSenh.alieenned&hyIicinn in pediatric neurology, will be
called to as to Steven .'lmediealhuwry,hisphyliological.nouroqiuland

psychological handicaps; and the effect of these handicaps on Steven G.’s education
needs and will verify and interpret records compiled by him with regard to Steven
G. which records will be introduced into evidence;

(4) Linda Schule, Steven G.’s former teacher will be called to testify as to Steven
G.’s disabilities, his unique problems and individual learning characteristics, the
extent of his regression upon an interru, ion in his educational program, and his
limited ability to recoup lost skills and behavior control, his other unique education
needs, and the appro te education required to serve such nesds;

(6) Ira Collerain, Chief Psychologist at San Antonio State School, will be called to
testify as to Steven G.’s physiological and logical disabilities, his need for a
highly structured education program, the effect of interruption in his education

and the consequential regression, loss of motivation, loss of trust and the
ihood that Steven .mayirrevemblywlthdnwﬁ'omtlwluminc&w-
repeated interruptions in his education program. Additionally, Dr. Collersin
testify as to Steven G.’s education needs and the most appropriste placement
which to serve such needs and will interpret certain me£a1 records to be
duced into evidence;

(6) Brenda Atkins, Director of Special Education, Alamo Heights
oborniug Sieven . in the. possses e et or 1t sgonis e
concerning Steven G. in the on t or agen
&lld:ohsﬁﬁuwm&ldmﬁonpmmagdm%tﬁ ts 8§

ucanonPrqgeman verify records compiled by Respon regard
St?’;’)el!;o(a;é :hlr:dlmrdéowuﬁlis énmtrod;lucagg in?io Te:celgér loyed by Respondent

Spradley, a Certi ucation , em
will be called as an adverse witness to testify as to Steven G.gldlumi h
forts and achievements towards teaching Steven G. to obtain a level of self-sufficien-
cy consistent with his handicap, to Steven G.'s education needs and the most appro-
priate Rl;eement in which to serve said needs.

pectfully submitted,

3

be

E

Henry W. CHRISTOPHER, Jr.,
Attorney for Petitioner.

CERTIFICATE OF SERVICE

This Disclosure of Evidence has been hand delivered to Randolph P. Tower, Clem-
ens, Spencer, Welmaker & Finck, Attorney for Respondent, 180 National Bank of
Commerce Building, San Antonio, Texas 78205 or this 22nd da&of May, 1981,

Henzy W. CHrisToPHER, JT.
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CLiMENS, SPENCER, WELMAKER & FINCK,

San Antonio, TX, May 23, 1981.
Re Steven Galarza.
Mr. BaL LurTreL,
Johnsoi. & Christopher,
San Antonie. TX.

Drar Biii: Enclosed please finl a List of Possile Witnesses and Documen

Evidence. As stated, we will have the entire file available at the hearing. We wi
try to vat you copies of ivcmas 3 through 5 on Tuesday, May 26.

ery truly yours,
RanpoLrH P. Tower.
Enclosures.

List or PossisLe WrTNEsses AND DocuMENTARY Evipznce

WITNESSES

Ms. Rose Spradley, Ms. Brenda Atkirs, Dr. Floyd Hili, and Dr. Sundra Loucks.
Each of these witnesses will offur testimony seiaung to the tvelrer ‘nth issue.

DOCUMENTARY EVDENCE

1 Admi om, Raview. Dismissal Committee Recori of Sertember 25, 1980 re:
<. ven Gaiviea (att.ched).

- Reacrt ¢t Comprehensive Individual Assessment dated October 2%, 1980 re:
Steven C .arzs (attached).

3. Project Vision-Up Profilc Sheet for school years 1979-8C and 1980-8".. This doc-
ument is a graphic chirt documenting skills mastered.

4. Adapted Kesource Educational Plan and Student Report including the
following areas: (a) ac)f-help, (b) physical development, (c) age development, (d)
intellectual development, and (e) fine motor.

5. Teacher's Anecdotal Log for ysars 1979-80 and 1980-81. This document is a
daily anecdotal record on Steven Galarza kept by Ms. Spradley.

Ms. GALARZA. Finally, I think it is important to emphasize that
amendment of the sct will n- . necessitate any additional Federal
spending. What the 2. iendment seeks < an award against the local
school district when the parent prevaus. Enforcement of a Federal
llawﬁ is thereby accomplished without spending a single Iederal
f10llar.

By its actions, one can see that this school district in Texas has
expended an enormous amount of muney ing its attorneys to
avoid providing the education ordered by the hearing officer, the
Commissioner of Education, the U.S. magistrate and the Federal
judge for my son, Steven.

I can tell you from my experience that some school districts will
not provide adequate educational programs unless forced to do so.

I am grateful to all of you in allowing me to be here today. I am
hopeful that my experience will cause all of you to become con-
vinced that amendment of the act and guarantee of fees to legal
representatives is essential to continued vitality of the Education of
All Handicapped Children’s Act.

Thank you, Mr. Chairman, and members of the committ 2.

[Prepared statement -f Beverly Galarza follows:]

PREPARED STATEMEN. OF BEVERLY GALARZA, SAN ANTonio, TX

Mr. Chairman and members of the committee, [ am Beverly Galarza of San Anto-
nio, Texas. I am here today to {estify before this Committee to tell you about néKuS
year legal battle to secure the ruarantees of the Education of All Handicap, il-
dren’s Act for my son, Steven, ubout the fact that it is impossible for myself or any
parent to pu.sue the Act's guarantees without legal representation, and why the
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?c::ts must be amended to ensure that it is not flagrantly ignored by our school dis-
ricts.
T am a single parent anc have always had to work full time hours a week to sup-
gor: myrelf and my child. My only son Steven is severely handicapped due to being

evelopmen.ally delayed as & result of his cerebral cortex not developing properly.
Steven is 12 years old. Although he has no verbal language, Steven communicates
through the use of a notebook type binder which coutains approxitaately meu of
picture/word combinations and words without pictures. He 18 learning to very
short sentences b, utnnﬂ 3 to A words er. Four years ago when Steven was
eight years old, Steven no means of communication, oxceituw laugh, cry and
tantrum. Since Spring of 1982, Steven’s physical development progressed from
learning to crawl on his hands and knees to side swpping‘t:e 1 of a table; then
to walking with a walker. He can now walk holding my d and just a fsw montks
ago ke began taking some independent stepe. Steven is incontinent and we have
been unsuccessful in our attempsta to toilet training him. Without a continued, struc-
tpred, and repetitive program, Steven is subject to behavorial outbursts ©nd regres-
sion.

ing Steven's pre-school years from age three to five, his p

ml:gll:ﬁanke to & 12 month education provided through the Head Start Program.
An example of the benefits of a 12 month program was that at age five when he left
the p: , he could stand and hold onto a little walker and move it a couple of
teps. Howaver, when he entered public achoo! he was only provided nine months of

shool with no provisions for the summer months. As a conmlu:see after he left
tae 12 month Head Start Program, all of the learning Stev+ n achi ed from Septem-
bes to May was lost during each summer. For example, he was not able to walk
with the aid of the walker again until he was ten years old.

In September, 1980, I asked my son’s school to provide a 12 month school program
for Steven. When officials refused, I obtained legal repreeentation and we pursued
the state administre tive avenues provided by the Act. [t was not until ni~e months
later, jus’ as school was ending in May, that our case was heard by a state hearing
officer. Evidence was presented during a two day trial. Both the school and I were
represented by legal counsel. Although the Jecisiun was not rendered until the end
of 1981, more than a year after I requested summer schooling, the ruling was favor-
avle to Steven. We had received what I nad contended from the beginning was due
my son under Federal law.

Our success, however, was short lived. In February, 1982, the school district filed
suit in federal distri-* court seeking review of the state education ag ?’l ing.
Two years later I was vace again awarded the relief I requested back in 1980. How-
ever, in the process of defending the state’s ruling and this relief, my attorneys ex-
pended numerous hours briefing issues which the judge imself characterized as nu-
merous and complex. During the course of litigation, my lawyers were successful in

tting a preliminary injunction requiring the school to ive my son summer school
or the summer of 1983. However, this was only after the court heard five of
evidence, mostly from experts, and required legal briefing on rumerous P ural
and substantive issues.

In earliyl' summer of 1984, the fede al court upheld the state’s decision and after
finding that I was the prevailing party found that I shonuld be awarded my attor-
rey's fees. However, beil:yre the was able to detern_.ne the amount of such an
award and enter an order, the Supreme Court decided in S=iith v. Robinson, that
because Congress did not exprenlr] state that fees were available to parties who pre
vailed in litigation uader the CA, none could be granted. Because of this deci-
sion, my attorneys were not awarded their fee by the federa] court. Unfortunately,
but pred:-tably, the school has appealed the district court's order afﬁrmin%the state
agency’s decision requiring summer school to be provided. Rugacdless of the appeal,
I anticipate further legal battles prior to every summer session. .

I ar “:ere today because I am concerned not only for what lies ahead in my case,
but ' ¢ chose parents yet to come who may bc faced with problems that cannot be
resoived between the parents und school officials. I am convinced that without th»
Act being amended to include a reasonable award of attorney’s fees to prevailing
parties in any action dealing wiih the EAHC%raranta will be unable to chnllutnge
their schoc! district’s decisions and the Act become an empty promise to the
handicapped children of America. )

Although a nt knows their child’s incividual needs, their knowledge and com-
gwion do little good in the legal proceedings built into the EAHCA, when a school

i<trict. attempts to escage its responsibility to educate a handica child. We are
+ equipped with law degrees or the experience that ~r..1s with being a lawyer.
We are ignorant regarding procedural rules. We are no help w the courts in re-

was slow but
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searching cases or in interpreting and a plying the law to the difficult questions
by our cases. The courts rely hea y on the lawyers to brief cases and legal
1s3ues; a task which & parent would be helpless to perform.

Also, at the Adminsstrative level, which is mangtory and critical, the school dis-
trict will always be represented by counsel. Issues are no less complex and evidence
no less important than before a court. Without an attorney parents have little
chance of prevailing despite the merits of their case. I cannot conceive of a parent
atfﬁnp_ting to b?.neg; :;se befot:e a :hm‘t agency or federal court alone. . lik

e injustice parents without attorneys is especially severe in a case like
mine where the parent prevails at the administrative level. I was satisfied with the
decision of the state education agency. I did not file a lawsuit in federal court; the
school did. They have r~c stopped appealing and the{h:on't. There is no incentive
for them not tc. I would ask that you think about stubborness of this school
district in Texas and about the children who one day may have their rights under
the law violated. Each of you should consider whether any attorneys in your district
would be willing or able to become involved in a long, complex, and emotional case,
knowix;g that even if they prevail that they would not be paid for many hours and
years of labor. In my particular case, my attorneys have urent over 700 hours from
the fall of 198C to the nt. These concerns are clearly spelled out in a letter
which I would like to submit to all of yeu which my attorney wrote to Congressman
Bartlett at his request. The letter discurses the amount of hours spen. by my lawyer
bothattheadministmtivelmlandindistrictcwrt,umlluuomoofhisown
concerns involving the Act.

Finally, I think it is important to emphasize that amendment of the Act will not
necessitate any additional federal ding. What the amendment seeks is an award
against the local school district when a parent prevails. Enforcement of a federal
law is thereby accomplished without spen%le federal dollar.

By its actiotns?necanseeytil;;tthis:gnool .to. i?d'l‘em buetxhpexﬁod atxl:enor-
mous amount of mon its attorneys to avoid providing the education or-
dered by the Heari eyOgmer. tllw Commissioner of Ecrucation. the United States
Magistrate and the Federal Judge, for my son, Steven. I can tell you from my expe-
rience that some school districts will not provide adequate educational programs
unles. forced to do so.

Iamgratafultoall(:t.'uyouinallowingmetobeheretoday.lamhopeﬁdthatmy
experience will cause of you to become convinced that amendment of the Act
and guarantee of fees to legal representatives is easenti: | to contin:ed vitality of the
Education of All Handicapped Children’s A-t.

Thank you Mr. Chairman and Members of the Committee.

Mr. WiLuiams. Thank you very much, Ms. Galarza, that was a
frank and forceful statement and we are indebted to you for travel-
ing here today.

fore we recognize Ms. Roberts, I want to turn the gavel briefly
over to our colleague from New York, Mr. Birqgi. That will allow
me to visit with some of my constituents who ve been waiting
patiently for 20 minutes. I will return in just a fe'v minutes.

I understand, also, Mr. Rieggi, tha.. you have an opening state-
ment which you may wish to give at th.s time. )

Mr. Bi1AGGI [presiding). Per I will take advantage of this op-
portunity to make some remarks. Althoug.. I wasn’t here at the
outset, we have been thoroughly conversant with this issve and
have been involved in the origination of the legislation.

I think the Supreme Court decision is unfortunate. They clearly
misread the intent of Congress. I guess I am one of the survivors
after 10 years of the effect of this legislation. We have seen it work.
We saw the problems; we saw the abuses at a time when civil
rights were critical for all ple. Now we witness the Supreme
Court mnkinsoa decision that would impede and diminish the
intent of the Congress.

I also see a division in the community which was never the
intent, nor was in existence when the original legislation was en-
acted. The beneficiaries, as we saw it some 10 years ago, would be
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the children. That intent has r.ot diminished one bit, the Supreme
Court notwithstanding. That is why we are here today dealing with
this legislation, to try tv restate the intent of the Congress.

I think it is unfortunate. We have had some 4 million young
folks who have had the protection of this act and we intend for it
to continue.

I will be hearing from Ms. Roberts in a little bit; we heard the
previous witness, but these are just illustrations. They are not new
to me.

We hear them on a day-to-day hasis and I think if we don’t

ursue the orifxinal intent of the authors of this legislation, we

reak faith with the principle of access and with the civil rights. I
see this division. Some say, yes, there sh- 1ld be legislaticn—the at-
torney’s fees paid for judicial. How abou: the primary ata%ee Ooft-
times, the problem is resolved in the primary stages and school dis-
tricts have attorneys prcsent, whereas the nt does rot.

I don’t have to tell you from & practical perspective just what a
lopsided situation that can be. But even more importantly, we must
understand what is your Ifredisposition? Are you supportive of the
children or aren’t you? If you are going to start making divisions
and ratioma.lizinteil and m-king exceptions and distinctions, then I
question, from the school community at least, that full commit-
ment to this legislation in its original intent.

We are proceeding in a bipartisan basis and I hope we continue
in this direction, but I have my own apprehensions. I see it divid-
ing. The advocates take one position, which I support most vigor-
ously, and the%}are keeEing aith, whether it be for themselves or
for the cause. They are keeping faith with the intent of this legisla-
tion.

The sciiool coamunity, the school boards who were su&portive
originally seem to be begging the issue in my judgment. Either you
are going to give protaction or you don’t give protectior.. You don’t
give part-time justice. You don’t give selective due process.

If you are talking about civil rights, well. then, talk about it in
its full panoply of protections.

We take a dim view—or at least, I do—of any diminution of the
intent of this legislation. I am just delighted to be here with vlv‘;fvl
colleagues to address ourselves to the question. Hopefully, we wi
be able to rehabilitate the legislation so that we caa provide the
full protection, to Mr. Bartlett, who feels very sincerely abou. this,
and Mr. Williams, and all of my colleagues.

I don’t know where the preesures are going to come from, where
the division takes place, but for those of you who think you only
aeed assistance in the courts, let me tell you: Put yourself in this
position; put yourself in the position of the parents with the chil-
dren who need help, who are not wealthy, and who need the kind
oaprotection that this legislation would give. If you can then sa
“Well, yes, let’s deal with the courts,” then proceed. At least I w:
respect your commitment, but I doubt very much you would say
that if you were in that position.

Don’t tell me about your obligation to your firancial community,
to your educational system; tell me about the obligation to these
young children and their parents. We all understand what happens
in politics and politics runs across the whole spectrum of American
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living, education community notwithstanding. Talk honestly to the
issue.

Some people may have taken a different view—well, you have
said it, but I am telling you where I am, and I am vigorously there.

will oppose any erosion of the legislation that we enacted and any
attempt to diminish it.

[Prepared statement of Mario Biaggi follow::]

PREPARED STATEMENT OF HON. MARIO BIAGGI, A REPRESENTATVE IN CONGRES Frou
THE STATE OF Nxw Yorx

Mr. Chairman, I commend you for calling this hearing today to review the Handi-
ca Children’s Protection Act. I also want to commend you and our ranking Re-
p ca‘lx:l member, Steve Bartlett, for your efforts to address this issue in a biparti-
san ” +hion.

Having served cn this committee for 14 years—I want to state at the outset that I
mﬁ istobethemoatimportantiuuethnttlﬁssubeommitteewilladdmin
Whymuse the Supreme Court’s decision last year in Smith v. Robinson was a
front.l assault on the civil rights of handicapped children in special education.

To the- of us who were involved in crafting P.L. 94-142 some ten years £go—we
viewed tnis decision as a serious misinterpretation of congreesional intent in creat.
inY this landmark legislation.

recall when this subcommittee received testimony from parents and educators
who told us about the treatment of handica ped children in schools—that they were
viewed as second class citizens—with secon clase status.

The uﬁaanage of P.L. 94-142 was a respcnse to those horror réories. We i
that full educational ?portunity was not a :ﬁ.h t of all—and that the civil rights of
these handicapped students had to be P

Since of this legislation—4 million ch:dren have received 's benefits. I
believe that the issues that brought us to craft this legislation a decade ago—contin-
ue fo remain issues that confront us today. Chronic underfunding of this program
by Congress—has placed added strains upon school systems.

However—we can not throw out the baby with ths bath water. The Supreme
Court’s decision should not be viewed as an o unity for us to backtrack on civil
and educational rights for handwamd children. Nor should it be the reason tha
we tam rwithagmgmmwhich aervedasabeaconofhopeandopportumty
tur_handicapped children and their parents.

We cannot—allow low-income parents to be denied full—and comnlete—access to
Jjustice under P.L. 94-142. Failure to pass a bill that reverses Smitk v. Robinson will
do just that. This subcommittee—in its long and disiingui hiltqry of advocacy
for the disabled and handicapped—must continue to provide leadership in this area.

It is critical that we continue to assure parents—the right to be reimbursed for
the costs of protecting their children’s rights under the law. In my own city of New
York—the landmark Jose P. case—which ordered the New York City School System
to provide children with special education services—awarded fees to parents. Since
Smith v. Robinson—No fees have been awarded. The civil rights of the 111,000 stu-
dents now receiving services under the Jose P. mandate are severely jeopardized.

Ore of our witnesses today—Diana Roberts—will provide us with a personal un-
de;s;anc_lipg of how important it is that we work to pass legislation that will reverse

ecision.

I welcome the opportunity to work with u, Mr. Chairman, in your new capacity,
in seeking to address this problem in a tim’e'fy and appropriate fu{‘j)on.

Mr. Biacal. Let me settle down now.
Ms. Roberts.

STATEMENTS OF DIANA ROBERTS, A PARENT REPRESENTING
THE CONSORTIUM FOR CITIZENS WITH DEVELOPMENTAL DIS-
ARILITIES, ACCOMPANIED BY JOAN HERRINGTON, A PARENT

Ms. RoBerTs. Congressman, I am Diana Roberts from New York
City. I am the parent of three children, all of whom attend New
York City public schools. My middle child, Sharon, who is almost
11 years old, was born with the genetic disorder called Downs Syn-
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drome. Sharon also has vision and hcaring deficiencies. She cur-
rently altends a special educrtion program at P.S. 46, Queens. She
receives the related services of speech and language therapy three
times a week, occupational therapy two times a week and shortly,
we hope, itinerant hesring services.

I have been involved in nt organizations since Sharon’s
birth. I am currently the chairperson of ion 3, Queens County
Council on Mental Retardation and Developmental Disabilities.
The thoughts I will share with you today reflect the frustrations of
many parents seeking an appropriate education for their children.

I would like to thank you for this opportunity to testify on the
critical issue of the adverse im of the Supreme Court’s decision
in Smith v. Robinson on handicapped children and their families.

I am testifying on behalf of the Edicational Tesk Force of the
Consortium for Citizens with Developmental Disabilities, CCDD.
TuLis task force represents teachers, parents, administrators, uni-
versity professors, providers of related services, and handicapped
children and youth who share a common bond of commitment to
the full implementation of Public Law 94-142, the Education for
All Handicapped Childrea’s Act.

Though I sit before you today as the parent of Sharon, I am re
resenting the 4 million handicapped children who are currently
benefiting from the Federal mandate of free appropriate public
education.

In 1979, at the age of 5, Sharon entered the public school system
in a special education classroom. During a nt/t. cher confer-
ence, it was mutuallv agreed Sharon would benefit from occupa-
tional therapy to im.prove her manual skills. This would have been
a continuation of services she had received in her preschool. Her
pediatricians, her child development specialist, her kindergarten
teacher, all concurred with this recommendation.

My local committee on the handica ageed and listed the oc-
cupational therapy on Sharon’s IEP. When Sharon did not receive
the service, I petitioned the board of education for an impartial
hearing in the spring of 1981. Since there was no dispute of the
facts, I entered into a stipulation agreement with the guar-
anteeing that Sharon would receive occupational therapy t.
times a week and speech therapy three times a week. .

I was relieved that Sharon would finally be receiving services.
However, to my dismay, services were still not being provided in a
consistent manner.

The Jose P. v. Ambach litigation was initiated in 1979 on behalf
of the thousands of handicapped children like Sharon who were not
receiving an appropriate education as required by the Federal law.
On December 14, 1979, Judge Eugene Nickerson entered a judg-
ment finding New York State ar.d the city education authorities in
violation of Federal law and State mandates.

The New York State Commissioner of Education had issued four
separate orders attempting to bring the New York City Board of
ucation into compliance, and even withheld Federal funds, all to
no avail. In Sharon’s case, it took from October 1979 to the spring
of 1982 before the board of education provided the services.

My husband and I could not afford a private attorney to help us
obtain these services due to Sharon’s many medical problems. We
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are convinced that Sharon only received the services because of the
Jose P. litigation.

Even with the results of the Jose P decision, I struggled for 2
years through a tangled web of bureaucracy to obtain the neces-
sary services for my daughter. It was never easy on the well-being
of my family. Sharon has been receiving occupational therapy for
years and continues to become more active and alert as a result of
improved skills.

a result of the Jose P. decision, the number of children receiv-
ing special education increased from 40,000 to 111,000. There are
now over 33,000 handicap children receiving related services
which enable them to benefit from theifl:gecialized education.

Judge Nickerson found defendants liable for attorneys’ fees in
January of 1980 # .d such fees have been paid by the city each year
through April 1¢54 as part of the costs of continued legal represen-
tation of the class of handicapped children to be served under a re-
medial plan required by the court.

Presently, the attorneys representing the class of handicapped
children meet every other week with the city’s attorneys and with
the representatives of the board of education for a full day of
review and negotiations. No fees have been awarded since the
Court’s decision in Smith v. Robinson.

All parties agree that the Jose P, legal action has created criti-
calli needed educational opportunities for the children in New
York City. Without future reimbursement for the continued legal
representation for Sharon and thousands of public children like
her in New York City, I cannot be assured of continued appropri-
ate educational services.

Sharon’s story is just one among several situations included in
our written testimony that dramatize the immediate need for Con-
gress to enact legislation to restore the protections afforded to
handicapped children prior to the Smith v. Robinson decision.

As a parent, it is not easy to question a school district’s services
while enduring all that exists in the caring of a handicapped child.
Parents feei ill-equipped to enforce the rigints of their handicapped
children under Public Law 94-142. By denying reimbursement of
my attorney’s fees in the future, I feel that my capacity to exercise
these rights has been severely diminished. .

Further, I face serious personal indebtedness in my attempt to
ensure for my child what parents of nonhandicapped children take
for granted; namelg, a free und appropriate public education.

On behalf of CCDD education task force, we applaud your efforts
in introducing this legislation. The CCDD education task force be-
lieves that these amendments to Public Law 94-142 should be for
the limited purpose of clarifying what has alwa been the intent
of Congress, to protect the educational rights of handicapped chil-

We support amending Public Law 94-142 to make the award of
attorney’s fees available to parents who prevail in these actions
and proceedings. On behalf of the CCDD education task force, we
support your effort to clarify the fact that Congress intended
Public Law 94-142 and section 504 to be alternative means of pro-
tection for handicepned children,

Q
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The CCDD education task force also supports your efforts to
make available for public review the decisions which resul{ from
impartial administrative hearings at the local and State level with
due protection for individual privacy.

Although the CCDD education task force supports the direction
and goals of these amendments, we have three strong reservations.
No. 1, in section 2(b), you clarify the intent of Congress to protect
the educational ri~hts of handicapped children or youth who have
a parent or a gu: lian. The admission of coverage for handicapped
children or youth who do not have a parent or guardian, but are,
in fact, wards of the State leaves unprotected the most vulnerable
population. We would 8 that by adding coverage for legal
representa‘ive, these children would have greater protection, that
their individual education needs would be met an4 ensure coverage
for actions brought by nonprofit organizations on their behalf. :

No. 2, we are concerned that your proposal would permit the re-
imbursement for legal representation to only court proceedings and
not for costs associated with the administrative hearing. Prior to
the court’s decision in Smith v. Robinson, courts on occasion
awarded attoruey’s fees to parents, including administrative hear-
ing costs.

If the intent of this legislation is to restore remedies that existed
prior to the court’s decision, then section 2(b) should be amended to
include in any administrative proceeding as well.

Three, ma{l , although we agree with the objective of creati
opportunities for early resolution of disputes bctween parents an
the school system, section 4(b) as written could im new hard-
ships on parents. One can’t legislate cooperation. If a local eCuca-
tional agency is unwilling to meet with a parent, what possibilities
are there for a resolution of differences by an unwilling part )

The Frqposed amendment does not explain what is meant by “in-
formally.” Is a record kept that will be used by the LEA attorney
in the administrative hearing? Will there be a negotiator to medi-
ate between the two parties? Who wiil be authorized to be present
in the informal hearing?

In conclusion, in 1975, Congress took a bold step to guarantee the
rights of and protections for the education of handicapped children.
Today, parents, educators and school administrators agree that the
iml?act of Public Law 94-142 has been overwhelmingly positive.

'or most handicapped children and their families, the promises
of the Federal man&te have become critical civil rights that have
opened the doors of educational opportunity. The chilling effect of
the Smith v. Robinson decision is to close the door to all but
wealthy parents and deny access to justice to all others.

On this, the 10th anniversary of the Education for All Handi-
capped Children’s Act,as a nt, I ask you to continue your com-
mitment to handicapped children and their families.

[Prepared statement of Diana Roberts follows:]

PREPARED STATEMENT PRESENTED BY DiaNs RoBrars, Parent, Nzw Yorx City, ON
BEHALF or THE CONSORTIUM FOR CITiZENS WiTH DEVELOPMENTAL DisasiLrTizs Tasx
Force ON EDUCATION, ET AL.

Mr. Chairman, I a* * Diana Roberts from New York City. I am the parent of three
children all of whon  °nd New York City public achools. My middle child Sharon,
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who is almost 11 years old, was born with a genetic disorder called Downs Syn-
drome. Sharon also has vision and hearing deficiencies. She currently attends a -%
cial education program called the modified instructional servires 1 program at

46 Queens. She receives the related services of speech and la.nﬁmge therapy three
times a week as well as occupational therapy two times a week, and we anticipate
itinerant hearing services very soon.

I bave been involved in parent organizations since Sharon’s birth. Sharon began
receiving specialized instruction when she was six months old. I am currently the
Chairperson of W 3, Queens County New York Council on Mental tion
and Developmental Disabilities. The thoughts I wi i
frustrations of many parents seeking an appropriate education for their children. I
would like to thank you for this opportunity to on the critical issue of the
adveml;mu:s:toftheSuumeCourt'ldecinionin mith v. Robinson on handi-
mfpedc ildren and their families.
am

zens with Developmental Disabilitiee (CCDD). The CCDD Education Task Force is
comprised of 2 number of major national organizations who are concerned about the
provision of quality special education and related services to our nation's handi-
capped children. These organizations representing teachers, parents, administrators,
university profeesors, providers of related services, and i children and
youth share a common bond of sommitment to the full implementation of P.L. 94~
hoeh - e betore o tosmyscapped Childron's Act. ing the f
sl ore as a parent am represen our
million handicapped dren who are currently bemﬁmng from the men-
date of a free appropriate rablic education. Our children’s greatest hope for im-
gmement comes when they are provided appropriate educational opportunities, 1
oug| have sesn

ht for and won a iate services for my daughter and hex
progress from an awkward child with limited manual dexteri to a child who grows
Increasi ymoreindependontnndi-ptwdofhormmp' I want to tell

E

you briefly my story and the psychological im: that the Supreme Court’s
in Smith v. Robinson has imposed on my 2

In 1979, at age five, Sharon entered the wm in a special educa-
tion classroom. ing a nt-teacher co; nce in 1979, it was mutually
agreed that Sharon would benefit from occupational therapy to improve her manual
skills. This would have been a continuation of the services she received in harm

into a stipulation ment with the Board guaranteeing that Sharon would re-
ceive occupational therapy three times a week. I was relieved that Sharon would
ﬁnnlli' be receiving services. However, to my dismay, services were still not being
provided in a consistent n.anner. o,

In 1979, Sharon was one of over 100,000 children with developmental disabilities
in New York City who either were waiting for evaluations, were not receiving relat-
ed services identified as needed by the school, or who % 2re not in appropriate educa-
tional placements.

The Jose P. v. Ambach litigation was initiated in 1979 on behalf of the thousands
of handicapped children who were not receiving an appropriate public education as
required the federal law. On December 14, 1979, ug. Eugene Nickerson en-
tered a j nt finding New York State and the city education authorities in vio-
lation of federal and state mandates and ordered them to come into compliance with
the federal law. .

In Sharon’s case, it took from October 1979 to the Spring of 1982 before The
Board of Education provided the services. My husband and I could not afford a pri-
vate attorney to help us obiain these services due to Sharon’s many medical needs.
W:_are convinced that Sharon only recsived the services because of the Jose P. liti-
gation.

Even with the results of the Jose P. decision, I struggled for over two years
through a tangled web of bureaucrary to obtain the necessary services for my
daughter. It was never easy on the well-being of my family. Sharcn has | *n receiv-
ing occupational therapy for two years and continues to become more a ive and
alert as a result of her xmrroved skills.

Prior to the initiation of the court action in New York City, thousands of children
were on waiting-lists for evaluation and placement, although for eight years parent-,
ha! attempted to remedy the system through administrative avenues. The New
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York State Commissioner of Education had issued four separate orders attempting
to bring the New York City Board of Education into compliance and even wi
federal funda, all to no avail.

Few children were receiving related services such as m and occupational
therapy and counseling. The overwhelming mjority of children had no individual
education program ) required by the federal mandate, and placements were reg-
ularly without ntal participation in the decision- process.

As a result of the Jose P. decision, the number of children receiving ial educa-
tion increased from 40,000 to 111,000, For the first time, a ccatinunm of services has
been created which includes the laast restrictive placement options for handicapped
children including over 30,000 children served in resource rooms, a program which
did not exist prior to the lawsuit. For the first time, handicapped children are pro-
vided with invaluable opportunities for social interaction and growth. The Board of
Education ures have been changed to include parents in the referral, evalua-
tion, and process. Architectural barriers have been removed in over 50 achool
buﬂdmgsandswadypmgre-isbeingmademﬂdcrntingmotherﬁowble
schools. There are now over 38,000 handicapped children receiving related services
which enables them to Lenefit from their specialized education.

Jud?e Nickersen found defendants liable for attorneys’ fees in January 1980, and
such eeshavebeenpaidbythecityeach&:ar hAslrglmu of the
coets of continued legal representation of class of handi i
served under the remedial plan required by the court.

Present.y, the attorneys representing the claes of handicapped children meet
every other week with the city’s attorneys and the representatives of the Board of
Education for a full day of review and negotiations. No fees have been awarded
since the Court’s decision in Smith v. Robinson. A!l parties that the Jose P.
legal action has  ated critically needed educational utgnrmﬁﬁu for the children
in New York City. Without future reimbursement for continued represen-
tation of Sharon and thousands of other children like her in New York City, 1
cannot be assured of continued appropriate educational servizes.

1 want to tell you also about , Amber, and Robin—three children who con-
tinuetostrugglealongwiththeirfamiliesunmultoftheburden imposed by the
Court’s decision.

When Barry’s pa..nts attempted to enroll their son in public school at five in
Savannah, Georgia, thely were told he was too handicapped and not eligible for a
public school pm{am. t was not until age nine in Savannah, Georiga, after pasage
of Congress of P.L. 94-142, that Barry was finally admitted to a special education
Fnﬁmm Barry is severely mentally retarded with mobility and communication dif-

iculties. Barry's parents asked for the continuation of speech and plglia.l tbam
services during the summer months. They were told that Endleu Bnnr'l indi-
vidual educational needs, there was a statewide policy in effect that limited special
education services to nine morths a year. Barry’s parents asked for an impartial
hearir.g. Despite the federal mandate requiring the development of an educational
rogram based on individual needs, the hearing officer rejected consideration of
Earry'n needs citing the fact that state policies do not require provision of extenced
school year services. Barry's parents felt that they had two options. Barry could be
removed from the home and placed in the most restrictive setting of a state institu-
o R A e nrey's parents conts oot Afford foget ta-
challenge the cy in court. s parents could n ord legal repreeen
tion, but Wmﬁm the issue of extended school year services affected thou-
sands of children acroes the state. The Georgia Association For Retarded Citizens
filed a court action on behalf of Barry and other handicapped children in 1979,
After favorable decisions at the district court level, the Court of Appeals, and last
month the Supreme Court, the statewide policy of limiﬁnxg related services to nine
months a year has been invalidated. Unfortunately, the u;:a{onr protract-1 court
roceedings with ap at every level by the state and 1 educational agency,

ad its impact on ’s family. Intense g:blic scrutiny and harassment irom
school officials and the prees contributed to Barry’s parents divorce and his subse-
quent placement in an institution.

Because of the Smith v. Robinson decision, Barry’s legal re ntative was not
able to recover attorneys’ fees despite the fact that they prevailed. This then places
a severe economic burden on the parents who make up this nonprofit organization.
It should be understood that nonprofit organizations supporting parents in enforcing
their rights under P.L. 94-142 do not retain any of the fees awarded to prevailing
parties in P.L. 94-142 cases.

Amber is a nine-yesr-old child with spina bifida attending a public educatjon pro-
gram in Texas. Eight months ago, the United States Supreme Court decided 5;.1:
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} catherization services must be provided tc Amber so that she could attend school
and receive the benefits of a public educciion. The Supreme Court decided that
“services like catherization that permit a chiia to remain at school during the day
are no less related to the effort to educate than are services that enable the child to
reach, enter, or exit the school.” Despite favorable decisions for Amber from the dis-
trict cqurt, and Court of Appeals, the Irving Independent School District ccntinued
their challenges to the Supreme Court.

Although the Supreme Court finally ruled in Amber’s favor, her iamily was
denied the award of attorneys’ fees because of the Smith v. Robinson decision.
Amber’'s family owes her legal representatives over fifty thousand dollars and now
faces the prospect of lifelong debt as a result of their successful battle to enforce
Amber’s rights under P.L. 94-142,

Robin _is a twelve year old child in a self-contained program for children with
autism in Seattle, Washington. Robin’s perents, al with several other families
whose children are in the program, have unsu during the pest six months
sought as a less restrictive placement option that affords some opportunity for social
interaction with nonhandicapped children. They have considered legal action, but
even as a group of families lack sufficent financial resources to move ahead
withnoproapectofbeingmimunedintheﬁltureifﬂ:eypmailineourtua
result of the Smith v. Robinson decision. Although Robin's ts feel strongly
their son’s educational rights under P.L. 94-142 are being violated, their ability to
remedy the situation has been eliminated.

These are three among many situations that dramatize the immediate need for
Congress to enact legislation to restore the protections afforded handicapped chil-
dren prior to the Smith v. Robinson decision.

[ It is important for the Subcommittee to realize that the Court’s decision places

; the enforcement and protection of the educational rights of handica children in

i serious jeogdy. Not only did the Crurt’s decision rmine that P.L. 94-142 does
not allow the award of attorneys’ fees to parents who as a last resort have gone to
court to enforce their child's En&ht to a free appropriate public education, but also
for the first time that Section does not offer protections generally assumed to be
available to handicapped children.

As a parent, i. is not easy to question a school district’s services, while enduring
all that exists in the caring for a handégrfed child. Parents fee! ill eqmm to
enforce the rights of their handicapped children under P.L. 94~142. By den; re-
imbursement of my attorney’s fees in the future, I feel that my capacity to exercise
these rights has been severely diminished. Further, I face serious personal indebted-
nees in my attempt to insure for my child what parents of nonnandicapped children
take for granted, namely a free and a priate public education. - .

On behalf of CCDD Education Task Force, we applaud your effects in introducing
this legislation which will have a direct im on handicapped children and their
families. The CCDD Education Task Force believes that these amendments to P.L.
94-142 should be for the limited purpose of clarifying what has always been the
intent of Co: to protect the educational rights of handicapped c n. We
support amending P.L. 34-142 to make the award of attorney’s fees available to par-
ents who prevail in these actions and p .

It is important to note that Congrees has authorized reimbursement for legal rep-
resentation in virtually all civil rights actions brought under federal law. It certain-
ly was not the intent of Congrees to leave unprotected the civil rights claims of
handica‘pped children seeking opportunities to learn and better develop their poten-
tial. Before the Smith v. Robinson decision, the potential of a parent to seek court
action to protect their child's right to a free appropriate public education had a sig-
nificant impact on a school system’s level of responsiveness to meeting the educa-
tional needs of a child. After the Supremo Court’s decision, the potential of court

handicapped children. Most parents of handi-
capped children face difficult economic situations that prevent the hiring of 1
counsel. Unfortunately, educational rights established under P.L. 94-142 and
tion 504 become empty promises without enforcement. .

The authorization of the reimbursement for legal representstion to a pmn.i:.:z
party is not unique. There are c'rrently over 90 se; te reimbursement for 1
representation provisions to promote enforcement of over 90 different federal laws.
Your Amendments :{)ruent a compromise. Reimbursement will only be available
to nts who prevail in court and eve. then at the judge’s discretion.

. redpiw claims to the contrary, we believe these Amendments will have the effect
o u

intervention is lost to moo:‘suenu ol

cing litigation under . A recent Rand Corporation study by their Insti-
tute for Civil Justice found that fewer than one percent of all children served under
EHA became the subject of a formal dispute and that the ability of parents to liti-
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fat.e is a major incentive for schrol systems to resolve disputes at the administrative
evel and avoid the high cost of i'*igation.

On behalf of the D Education Task Force, we support effort to clarify
the fact that Co: intended P.L. 94-142 and Section to be alternative means
of protection for dica; children. By reestablishing the complimentary rela-
tionship between P.L. 94-142 and Section m‘thatwuinexinmeeﬂﬂortothe
samft’; i Romupbim"u:gw:fgn’ yol:i::" laints conm b o cfi;ﬂe

i in investi 7280 comp provision of a
appropriate public education in pri , 8OCO] and vocational education pro-
grams. As a result of this clarification, should be no on about the intent
of Congrees to guarantee to handicapped childrer the civil rights which are avail-
able to the rest of our nations’s citizens.

The CCDD Education Task Force supports your effort to make available for public
review the decisions which result from impertial administrative hearings at the
local and state level with due protection for individual privacy. This amendment
should help encourage earlier resolution of disputes between parents and school sys-
tems and improve the substantive and pmeedurall“rl.llty of edministrative hearings
and reviews under the Act. We believe that this public access provision will enhance
the ability of all concerned parties to' monitor the provision of a fee appropriate
public education for all handicapped children. .

Although the CCDD Education Task Force supports the direction and goals of
thene Amendments, we have three strong reservations.

1. In Section 2 (B) you clarify the intent of Congress to protect ecducational
rights of handicapped children or youth who have ‘guardian. The omis-
sion of coverage for handicapped children or youth who do not bave a parent or
guardian, but are in fact wards of the state, leaves unprotected the most vulnsrable
population. Children who are wards of the state are to
to a free appropriate education. The state is also the i
late the unmet educational needs of handicapped children who are wards of the
B oo . oAy Svomps o s
ance wi . We coverage for
representatives, these children would have greater protection that their individual
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education needs would be met.

2. We are concerned that your proposal which would limit reimbursement for

legal representation to only court pm%not for costs sssociated with the

inistrative hearing. Prz’rtntheCourt’s ision in Smith v. Robinson, rourts on
rare occasions awarded attorneys’ fees to parents including administrative hearing
costs when the court felt that the school system’s position was totally heklnﬁ.i:
merit. This serves as an incentive to school systems to settle disputes at the earliest
possible time. If the intent of this legislation is to restore remedies that existed
prior to the Court’s decision, then on 2 (B) should be amended to include in any
adénmﬁv:l&o h “mwiththeobjecti of ting opportunities for earli-

. y, ugh we agree ve of crea ear]

er resolution of disputes between parents and school system, Section 4 (B) as written
could impose new hardships on parents.

One can't legislate cooperation. If a local educational agency is un to meet
g B T B et et Toas ot stblate what I8 meant by meeting

mng 0] amenamen not exp: L./ mean
oy 1s o e e e o by the LEA ettorney in the aduminis
trative hearing? Will there be a negotiator to mediate between the two parties?
Who will be authorized to be present at ti.e informal meeting? What sancti-ns will
be evailable to the nt who is not provided an opportunity for an fnformal meet-
ing because the refuses to participate? It is essential that the timeliness of the
procedural safeguards section not be undercut b{‘:hil meeting.

In 1975, Congresa took a bold step to themhofand for
the education of handicapped children. 11“:!’ parents, educstors, and achool admin-
istrators that the impact of P.L. 94-142 has been mrwholmlmodﬁvo. For
most handicapped children and their families, the of the mandete
have become critical civil rights that have opened:the doors of educational opportu-
nity. The chilling offect of the Smith v. Robinson decision is to close that doot to all
but wealthy nts and deny access to justice to all others.

WeurgetemC:gnuhmmahoadandp.-leﬂlluﬁonthat nds to the
specific issues raised by the Supreme Coart in Smith v. Robinson. As stated by Jus-
tice Brennan in his dissent to the Court’s decision, “Congress will have to the
time to revisit the matter Until it does, the_hnnélupped children of this country
whose difficulties are compounded by discrimination and other deprivations of con-
stitutional rights will have to pay the coste. It is at best ironic that the Court man-
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aged to impose this burden on handicapped children iu the course of interpreting a
statute wholly intendead to promote the educational rights of thase children.”” On
this, the tenth anniversary of the enactment of the “Education for All Handicapped
Children’s Act”, as a parent, I ask you to continue your commitment to handicapped
children and their families.

Mr. WiLLiaMs. Thank you very much.

Mr. Bartlett.

Mr. BARTLETT. Tkank you, Mr. Chairman.

Ms. Galarza, first of all, I want to publicly thank you, as I have
in the past, for your insistence and your sincerity, and today, in
particular, your articulation of the issues. It was in many ways
mt;r persistence and your ability to cut through the legalese that

helped many Members of this Congress to come to where we
are today. I personally have a great deal of gratitude to you for
what you Lave done on this issue, both with regard to your own
child, as well as changing the law.

I think we have included the istter that your attorney had
:‘l,lzed with me and we will include that in the hearing record

y.

I do have a concern—and I just want you to reaffirm—your at-
torney told me on the telephone that—I was very concerned, as you
know, about the time limit, the intent of the due process, or the
administrative hearings process, is t1at, in layman’s terms, is that
a parent be afforded an informal anc: a timely administrative hear-
ing with a chance for an appeal one step up to the State Education
Agency and clearly have a set of very narrow time liraits.

I think one of them is 45 days at the most, and yet, you began
the process in September 1980. You didn’t get your hearing until
May 1981. It was a 2-day hearing and then you didn’t get a judg-
ment until December 1982 and then the school district filed suit on
you in February—I am sorry, December 1981, 9 months later.

Your attorney has told me that he is satisfied that one of the
issues in your case resolved that time limit for certain. That is to
say, that no additional Federal laws are required to ensure that a
future parent would have a narrow time limit. Are you satisfied as
to that? It seems to me that the biggest burden you had to carry
was that you won at every step of the process, but your child, after
4l tgrdearts or longer, was still not afforded what you were legally enti-
tled to.

Ms. GALARZA. Yes; I can clarify what happened in that process.
When the school first denied the services in September, my attor-
ney began negotiations between himself and myself and the school
district to try to negotiate this and work out a settlement before we
had to go before a due process hearing. He was optimistic that he
thought that it could be reached because he thought thet this was
something that the law provided for, that there was really no ques-
tion. He was not familiar with the Education of All Handicapped
Children’s Act and to address that for himself and it took 7 months
before we realized that the school was not going to settle with us.

So that is where that timeframe is; we tried to negotiate and
were unsuccessful, so we asked for the due process hearing.

Mr. BARTLETT. But then in May 1981, you received your due froc-
ess hearing. Tell us what kept you from getting a decision until De-
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i:ember 1981 because the law clearly provides for a 45-ay time
imit.

Me. GALa What may have happened, and I am not sure if
this is the swer, is that we were caught up in a gr
change. W} . the hearing officer made his pro for decision, it
was sent to the commission of education. Then he h-d to rule on it
because the school didn’t agree with the hearing ofticer. Then the
commissioner of education entered his order, but at that very time,
right after he did, the procedure c ed to where whatever the
hearing officer’s determination, it would be the final step. So they
remended back to the hearing officer so it took some time in there
when we got cau%}: up in these procedural zhanges.

Mr. BarTLETT. MS. (ge.lam. I have visited with the chairman, the
sponsor of the bill, nn this and we want to be very, very careful,
either within this statute or in the weport 2, that we make
it clear that when the statute says 45 days and then 30 days, that
that is what the intent is and not a stretched-out period of time
waiting for people tv make decisions.

It i~ Congress’ intent that it would be made within a matter of
cays within the time that ‘he administrative hearing is held, and I
do appreciate you and your attorney providing us with the infor-
mation as to what happened in that case 8o we can build into
either the law or the legislative record to make sure that it does
not happen with future cases.

It sounds as if we had a mediation or an informal—you had me-
diation or you had informal exchanges—if we had that component
in this bill, it may not have helped you in your situation, but you
would urge us, then, to—whatever we Jo—to keep the time limit in
so that the due process would start on time.

I assume that you wouldn’t want te see a mediation component
put in in addition to the other time?

Ms. GALARZA. Absolutely not because we lost a summer as a
result of that.

Mr. BARTLETT. I have two questions for Ms. Roberts. First of all,
just in terms of clarification—and we can iook at this. You raised
some interesting points. It is ny understanding that existing regu-
lations, the regulation 300.10, that the term nt,” the defini-
tion of “perent” would include the definition here, and the term
parent means a parent, a guardian, a person acting as the parent
of a child or a surrogate parent and there is a further comment
that the term parent is defined to include persons who are acti
in the place of a parent, such as a grandmother or stepparent wit
whom the child lives, as well as persons who are legally responsible
for a child’s welfare.

So I think it is the committee’s intent to define parent broadly as
that person who is responsible for the child. Does that address your
concerns with the language of limiting the attorney to represent
the parent?

. RoBERTS. Are we talking about—you are talking about sec-
tion 12(b)?

Mr. BARTLETT. Yes.

Ms. RoBerTs. All right. When a nor:gzoﬁt organization takes on a
case—in my case, Advocates for Children took on my case, and for
them to be able to be covered—many of the agencies take on cases
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like this and they are out the money because they are not the legal
guardians or the parents of the child. So we would like to include
cover?ge for actions brought by nonprofit organizations on their
behallf.

Mr. BARTLETT. On behalf of the child.

Ms. R.BERTS. On behalf of the child.

Mr. BARTLETT. I understand. I think, at least from my perception,
I would like to have the parent always have the final say in what
the legal decisions that the attorney makes, and not someone else.

You al > had some questions which is a matter of—they are goor
to raise—as a matter of legislative history, at least from my under-
standing, I would help to answer them for the record today so that
we can establish legislative history.

On page 12 of your testimony, you ask, “Is a record”’—and these
are with regard to the informal mee ‘ngs between the parent and
the school board--what is meant by meeting informally? “Is a
record kept that will be used by the LEA avtorney in the adminic
trative hearing?” The answer, as far as the intent of the bill, no.

Number two is “Will there be a negotiator to mediate betweea
the two parties?”’ The answer is not necessarily uniess F)th parties
want & mediator.

Number three is “Who will be authorized to be present. at the
informal meeting?” The parent an? the schocl board would both
choose their own sides.

Number four is what sanctions wil! be available to the parent
who is not provided an opportunity for an informal meeting.” We
haven’t included any sanctions i this.

I guess the last is, “Will the timeliness of the procedural safe-
guard section not be unJercut by this meeting?” The answer is no;
it is our intent that the timeliness would corinue on, or the time
limits wo.(d continue on and the informal meetings would be in
addi*?.n to that, but nct to add to the time constraints,

I yield back the balai.:e, Mr. Chairman.

Mr. WiLtiaMs [presiding]. Mr. iaggi.

Mr. Biagal. I have no questions. The witnesses have spoken very
well and their stories deliver the message.

Mr. WiLLiaMe. The Chair would like to note that Joan Herring-
ton is accompanying Ms. Roberts here today and both are parents
representing the Corenrtium for Citizens with Developmental Dis-
abilities. The hair also notes a fourtk presence at che table today,
whom I believe is Sharon Roberts. He. witness here today is not
missed.

Ms. Galarza, again, your testimony was forceful and very frank.
You refer to this ordeal as 5 years of b.:ttle. One statement in your
testimon, particulaily stood out for me, and perhaps it is not en-
tirely inap-ropriate for me to read it buck to you

The injustice faced by par»nts without aitorneys is especially severe in a case like
mine where the parent prevails at the administrative level. ] was satisfied with the
decision of the State Edi.cation ptgency. 1 did not file a laws,uit in Federal court, the
?grl?:gle gfto'flégy have not stop appealing and they won't. There is no incentive

I would ask thut you think about *he stubborness of this school district in Texas
and about the children who 1 dav may have tlui - rights under the law violated.
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Your traveling here to present your ':es"mmgtl: sl;g;sl(l’::r(:p:le
this commuttee It 15 valunble and speaking for bot! B tion of this
want you to know that it is she full and complete t:‘see that. they
committee to right th+ wrongs, pass 1 lat}niznd_ ed children
don’t happen aguin. and to level the field for han ltnlg <t bear
an? their parents As you travel back home, we wa ttle. You
in mand the value of your testimony and your o-ye%r od you
have impressed yYour congressman and others from Texas
have impressed this committee. .
Ms R':)bons. vou mentioned that the change n:ir" lanmeem
parent or legal representative to parent or gua ian arl%s & the

nate protection for handicapped children who are W
State.pbut I do want to point this out, as much for you as for the

record. because 1 believe it is important. .
Under the statute. the term parent 18 interpreted to.mt:{‘uie the
child’s real parents. a legal guardian or a oourt-appo:ln surro-
gate parent if the child is a ward of the State, and un f'e!il enstmg. ng
regulations, regulation 300.10, a parent is defined as follows:

used in this part. the term “parent” means a paront, a guardian, a
rson actin:nas a yarent of a child or a su ate parent whom

n appointed. in accordance with the regu ation 300.514.
term does not include the State if the child iz a ward of the State.

We very much appreciate—Mr. Biaggi, did you place your state-
ment in the record yet?

Mr. Biacci. | made my few remarks. [Laughter.}

Mr. WiLiams. Did he? [ am not at all surprised.

We very much appreciate the testimony of all of you today and

the attendance of those here. o _
Prepared statement from the Association for Persons With

Severe Handicaps follows:]

PrEPARED STATEMENT Frem THE AssociaTioN For Persons Wrrn Ssvere HANDICAPS

The Association for Persons with Severe Handicaps wishes to thank this Subcom-
mittee for the interest in children with handicapping conditions as expreased in
H.R 1523 and for these timely heariigs. TASH joins with you in a long
interest in protecting the rights of individuals with handicaps to the accem of free
and s~prooriate education and a full participation in our society. We %&l
¢ at passage of this legislation will reaffirm the rights and protections a to
ciildren who experience handicapping conditions ur“er PL 94-142 and Section 504
prior to the court’s decisiun

Legal protections should not be limited only to parents who can afford legal repre-
sentation. Despite the progress that has been made in expcndinl; educational oppor-
tunities for children who experience handicaps there are sti ems with the
provision of appropriate special education programs and related services in some
school disiricts This bill has the limited purpose cf clarif wh.at has always been
;.he in!en':e:f Congress in protecting the educational rights of children who are
apurcapped.

As 55u are aware, this legislation has a direct impact on over 4 million children
and their familics Before the Smith v. Robinson decizion the potential of a parent
to seek court sc.ion to prutect their child’s rights to a free and afropriate public
education had s significant impact on a school system'’s level of responsiveness. This
level of responsiveness has diminished as a result of the court decision.

It is clear w us that passage of this legislation is critical. D’hw' in the consider-
ation of this bill will negntivelx' impact children in every oc district in every
state. Program and plscement decisions will continue without challenge as to their
apprpristeness us parents will .ot have the means to question the decisions of
their school systems. Simply stated, the educational rights established undcr Public
Law 94-142 and Section 04 become empty romises without reinforcement.

70




67

There have been three concerns with the Handicapped Children’s Protection Act
raised by the Consortium for Citizens with Digabilities. We fully support the CCDD’s
efforts relative to children who are wards of the state, the limitation of attorney’s
fees to court proceedings and the language in Section 4(B) that discussee informal
w%plm;ﬁ Tike to se of this language affirming th f

@ WO ike to see as a part of this measure i e inclusion o
children without parents or guardians under the protection of this Act.

As pointed out in the CCDD testimony, while rare indeed, there are occasions
when a school system persists all the way to court with casee totally without merit.
The parents must have legal counsel in such cases through the entire ing,
and the opportunity for court-awarded attorney’s fees for the proceedings in their
entirety should not be precluded.

Certainly, it is in the best interest of sll parties to settle the disputes out of the
court room. We support efforts to encourage such settlements. However, the effect
of the language in the bill could indeed prove detrimental to parents who are faced
with a school district’s refusal to mediate prior to litigation. We would encourage
the Subcommittee to address the questions raised by the Consortium when the legis-
lation is being marked-up.

TASH, a coalition of members strongly interested in issues impacting upon the
lives of citizens who experience handicapping condition’ realizes deeply the impor-
tance of theee critical laws and promises. Cur members have readied themselves to
meet the challenges necessary to offer child.¢n with handicaps the same rignts and
privilexes extended to their peers without handicaps. We as individuals and as a
group of well over 5500 stand ready to assist in any way with the passage of this
legislation. We cannot state strongly enough our awarenees that this bill must be
moved to protect the rights of children with handicapping conditions.

Thank you again for your concern and please know that you can count on us for
continued support.

Mr. WiLLiams. This hearing is concluded.
[Whereupon, at 3 p.m., the subcommittee was adjourned, to re-
convene subject to the call of the Chair.]
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